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PREFACE. 



The papers embniced in the following pages were 
jriginally publiehed in the Albany Law Jouk- 
NAL. The writer has been led to collect and pub- 
lish them in the present form, not "at the solicita- 
tion of many friends and against his hetter judg- 
ment" — which is the nsual form of expression in 
Buoh cases — but in the hope that they may enliven 
a leisure hour of his brethren engrossed in a dry 
profession, and possibly amuse a few outside of the 
ranks of the law. For the benefit of the latter, he 
has added a few explanatory notes. 

The cases cited in the following pages are all 
real, and the writer has not intentionally exagger- 
ated or misrepresented any of them. In a great 
majority of instances he has consulted the original 
reports, and has not depended on second-hand cita- 
tions. If any thing humorous shall be discovered 
in them, therefore, the reader may rely that the 
author has not made fnn of the law, bnt has only 
allowed the law to make fun of itself. 

The writer submits these papers to the public, 
hoping that his readers may find as much amnse- 
nient in the perusal as he has found in the re- 
searchea necessary to the preparation. 
"TTroy, M". Y., Seplemher, 1875. I, B. 



THE CONDUCT OF COURTS. 



It is popularly suppused that the study and 
pursuit of the law are i in attractive. It ia true that 
the court-room is not ^ prepossessing apartment. 
To those unfortunates of our race who seem to have 
an innate bias toward depravity, its interior must 
be quite forbidding. It is somewhat awful, even 
to those unaccustomed litigants who approach it in 
a harmless way, to contest civil rights. It is pecu- 
liarly a bugbear to nervous women. To some sickly 
ladies the height of human infelicity seems to be an 
imaginary liability to be dragged to the witness 
stand. They know they never conld live through 
it. We often wonder that their husbands do not 
contrive to have them subpoenaed, for the sake of 
the experiraeut. 

But on more familiar acquaintance, these horrors 
wear away. The associations of the court-room are 
apt to degenerate into dullness, and its visitants are 
more prone to gape than to tremble; and yet, to 
one who is an habitual frequenter of its precincts, 
its lessons are not unmixed with the humorous. 
On entering its venerable portals, how quiet and 
drowsy is the aspect of every thing I The hall ia 
shrouried in a dim, irreligious light ; the sun, that 
naually unblushing orb, seema diffident about look- 



^ THE COKDUCT OF COUBTS. 

ing is upon this myBterious realm of green baizo 
and red tape. Long rows of corpulent books, 
almost buried in dust, suggest forgotten researches 
of scholars and jurists. The flies on the windows 
are of the fattest and laziest kind — regular chan- 
cery suitors ; while the spiders that conceal their 
webs in the recesses of the dome, are marvellously 
agile and sharp — complete solicitors in their way. 
The sheriff's mastiff, sleeping at the door of the 
prisoners' box, has an extraordinarily severe and nu- 
fathomable coantenance, the opposite of that of his 
master, who is, in most instances, a good-natured 
man. Half a dozen superannuated persons, bear- 
ing long and unwieldy poles, flit in a noiaelesa 
manner about the room, rendering -themselves 
generally useless and in the way. There is a bald 
fat man, with spectacles, upon the bench, whose 
chief occupation seems to be to discomfit one or the 
other of two thin bald men, with spectacles, at the 
bar. Directly under the judge's bench sits the 
clerk, whose principal duties, or rather pleasures, 
are to make fees, and to construct good citizens out 
of all sorts of foreign materials in the rough. Close 
at his elbow, at this moment, sits a prisoner, who, 
with a broad grin on his face, is laboriously sign- 
ing his name to a certain paper writing ; well may 
he smile, for it is "his own recognizance" for bail 
that he ia subscribing, and he is doubtless thinking 
■what a " mufi " the judge raust be to let him off on 
Buch easy security. The aged crier, who looks as if 
he might have come over in the " Mayflower," riaea 
and drones forth his mechanical " oyez," in the 
BBme whine that has characterized it ever since the 
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blessings of legal forms dawned upon onr perishing 
The lawyers, who really act among them- 
iS if they are a good set of fellows, and seem 
unreasonably happy and jovial for persons haying 
BO much on their consciences, are talking and laugh- 
ing, in no wise dismayed by the caution of tlie 
crier's formula. They evidently feel under no more 
restraint than the disrespectful son, whose father 
excused his sauciness, on the ground that they were 
so well acquainted that they said almost any thing 
they pleased to each other. "Silence in court!" 
says hia houor, rapping the bench with the knife 
with which he has been peeling an apple while he 
read the morning newspaper ; at the same time 
looking severely in every direction, except that 
from which the disturbance evidently comes. At 
this signal, the superannuated persons, bearing 
polea, agitate themselves out of their somnolency, 
making great pretense of activity in suppressing an 
imaginary tumult, and shortly go to roost on 
their poles again. All this time the hum of the 
great noisy world outside acts like a soporific on 
the senses. 

"Call the grand jury," says the j'ndge. After 
thfy are called, and sworn to keep all sorts of 
eeerets, " including their own and their fellows," 
(and here seems to he a reason why women, in any 
miUenium of female sovereignty, can never act as 
grand jurors), his honor appoints the most corpu- 
lent and inactive one as foreman. Then, after a 
caution from the old crier to tlie bystanders to 
"keep silence on pain of fine and imprisonment" 
(which seems quite unnecessary, because at this 




juncture the spectators are always in breathless 
suspense to leani if it is possible for the judge to 
say auy thing new), his honor rises, and the jury 
also rise, with unmixed awe and respect imprinted 
on their countenances, and his honor proceeds to 
charge them, "with horse, foot and dragoons." 
It is customary to observe in opening, that although 
they may properly he supposed to be somewhat 
familiar with their duties (which is not improbable, 
considering that the public are thus made !ic- 
quainted with them three or four times a year), yet 
it is required of him to make a few general remarks. 
He then proceeds, at an hour's length, to inform 
them that they are the conservators of the public 
peace and the safeguard of society; that they are 
selected from the most intelligent and respectable 
portion of the community to protect their persons 
and property from the band of the violent, and to 
point out the offender to public justice. He then 
overwhelms them with a sense of their tremendous 
responsibility, and the solemnity of their position. 
He then impresses on them the novel theory that 
no man is so high as to be above, nor so low ss to be 
beneath, the reach of the law. He then opens up 
to them the terrible consequences which would 
ensne if they should fail to preserve strict secrecy 
as to their deliberations and proceedings, and gives 
them a timely caution to be impartial and unpre- 
judiced. He then usually reminds them that their 
whole duty is pointed out in their oath, which he 
proceeds to analyze, making each component part 
the text for a short discourse of say fifteen min- 
ntea; but this, as it is merely a repetition of what 
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he has alieadj said, it is lumecesBary for ua to go 
through. He then remiuda them of the necessity 
of being utterly devoid of partiality and prejudice. 
Next he calls their attention to seyeral offenses 
which our legislature have deemed so much more 
heinous than all others, as to be worthy of specific 
reprobation, such as vending intoxicating beverages 
to drunken men, without having paid the State for 
the privilege; lending money at the rate of interest 
which the parties think it worth, when it happens 
to exceed what the State thinks it worth; taking 
money from a candidate for voting for him when 
the purchased party would have voted for him in 
any event, and so forth. These injunctions are 
undoubtedly most escellent in a moral view, bat 
are never known to produce the slightest practical 
effect. He then again exhorts them to divest their 
minds of every thing hke partiahty or prejudice. 
And finally he winds up, in a comprehensive, well- 
rounded and elaborate sentence {usually written 
beforehand), designed to comprise all that he has 
said before (with an additional remark about the 
impropriety of partiality and prejudice), and thus 
impress it on their minds ; and with a bland and 
soothing reminder of the reliance that the com- 
mnnity place upon their unimpeachable and unques- 
tioned and unvarying integiitj, intelligence and 
impartiality, he dismissea them to their secret 
chamber, under the guidance of one of the paralyt- 
ics, who descends from his roost for the purpose. 
The reporters for the press are very busy all thia 
time, and next day the newspapers, with remark- 
able unanimity, compliment his honor on bis able. 
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learned and eloquent " charge to the grand jury." It 
has been frequently noticed that the said reporters, at 
or about the same time, are to be seen emerging in 
a body fram some temple of Bacchus conveniently 
near the temple of justice, with a satisfied expres- 
sion of countenance; and it has heen likewise 
noticed that the grand jury are entirely oblivioiia 
to the fact that the priest of the first-mentioned 
temple is without orders or Kceuse, notwithstand- 
ing its propinquity to the last-mentioned temple. 

Next, the clerk calls the petit jury, and the judge, 
if fresh in office, or not looking for a re-election, 
imposes fines on thoee delinquents who fail to appear 
and answer ; but such fines ai-e more for show than 
service, and are remitted on very trivial grounds. 
His honor then announces that he will hear excuses 
from jurymen, who desire to be relieved from the 
necessity of attendance. These excuses are as vari- 
ous as those of the guests summoned to the feast, in 
the parable, and comprehend every ailing and disa- 
bility known to medicine, from bronchitis to bowel 
complaint, from piles to paralysis, from corns to 
consumption. Deafness is a standing excuse for 
not sitting, and where satisfactcjrily established, 
is allowed to pj-evail. A doubtful instance once 
arose in northern New York, where the juror alleg- 
ing that he could hear only with great difiieulty, 
the j'udge asked him if he did not hear his charge to 
the grand jury, just delivered? "Why, yes," was 
his reply, " I heard it, but I couldn't make head or 
tail of it ! " 

If any cause is ready for trial, tlie clerk calls a 
j'nry especially for the purpose. Perhaps there are 
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not uam63 enough in the hox. "Summoo tales- 
men," says the Judge. At this announcement there 
is an evident fluttering among the spectators, and if 
the cause is understood as likely to be tedioua or 
protracted, as many of them escape by incontinent 
flight as can, while the sheriff singles out those who 
voted against him, or those against whom for any 
other reason be holds a grudge. 

After the exercise of a good deal of professional 
finesse, a jury is secured, and the plaintiff's counsel 
opens the case. This is an admirable opportanity 
for the exercise of the imaginative faculties, for the 
jury, if the case is sti-ikingly and glowingly pre- 
sented, are apb to have a corresponding idea of it 
fixed in their minds, and no matter how much the 
testimony may fail to support it, an immonee pre- 
ponderance of opposing evidence is requisite to 
efface the impression, 

"Witnesses are then examined. Their oath is to 
tell the truth and nothing but the truth ; but this 
means in answer to the questions of counsel and 
nothing beyond. And so if the witness is disposed 
to tell a little truth ou his owu account, he is 
checked, and his testimony is termed "irrespon- 
sive." Everybody is, of course, aware of the tor- 
tures inflicted on witnesses. The popular belief 
that no man, however truthful and intelligent, can 
preserve his consistency under the fire of cross- 
examination, is so firmly fixed that no efforts on the 
part of the profession can remove it. The prevail- 
ing difficulty IS that no witness is content with 
simply answei-inir a question, and indeed very few 
can answer the simplest question at all. Suppose 
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the witness is narrating a conversation, and says 
that in the conrse of it defendant called plaintiff a 
fool, a scamp, and a thief, "Will you swear," says 
Counsslor Sharp, "that he used the word thief ?" 
And the answer will be "I think he did," "I am 
quite sure he did," or " I am positive he did ; " or 
any thing else but yes or no, the only possible an- 
swer to the question. The witness is willing enough 
and honest enough, but not reflective enough ; or 
be is obstinate, and although he sees the point, is 
unwilling to admit that he cannot swear positively 
to the circumstance, because he has no doubt of it. 
So, after a while, under the skillful badgering of 
connsel, he becomes mad and almost desperate, 
affirms every thing his counsel asks him, negatives 
every thing else, and thus, rashiiig like a bull at a 
gate, beats out his brains against the stubborn sub- 
tleties of the law, and then out of court whines 
about the unfairness of counsel. Counsel are un- 
doubtedly frequently unfair in the examination of 
witnesses, but their unfairness generally consists in 
taking advantage of the proneness of human nature 
to be unfair, or its inability to be candid. One 
would suppose that lawyers would themselves prove 
good witnesses, but the contrary is the fact ; indeed 
there is but one class of witnesses less endurable, 
and that is physicians, who cannot divest them- 
selves of the habit of lecturing and the use of tech- 
nical language. 

After the evidence is all in on one side, the 
opposing party proceeds to contradict, explain, 
modify, or discredit, and after he has had hia 
"innings," the plaintiff goes at it again, and so on 
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until the case will admit of no further contradic- 
tion, explanation, uiodification, or discrediting, aud 
then the jury are ready to be argued at. The 
defendant's counsel presents odc view and then the 
plain tifl'a counsel presents another entirely different, 
each invariably assuring the twelve that in the 
course of his professional practice he has never met 
vrith so clear a case for his client, and imploring 
them BO to decide that they can lay their heads on 
their virtnons pillows at night with the prond con- 
sciouBnesa of having rightly discharged their duties. 
And here let us observe, that the compliments of 
his honor to the grand jury are nothing to the flat- 
tery and eulogy which the counsel pour upon the 
heads of the petit jury. If a man wants to find out 
what a surprisingly clever and estimable fellow he 
IB, let him get himself impaneled. But as there is 
no rose without ita thorn, so the jury are not exclu- 
sively treated to these sweets. The denunciationa 
■which the counsel respectively avow themselves 
ready to heap on their heads, supposing them so 
lost to honor and rectitude as to decide against 
their client, are almost aa fearful to contemplate as 
the curse of the Catholic church upon backsliders and 
heretics, and it is to avoid this awful contingency, 
perhaps, that juries so frequently disagree. This is 
the way in which these things strike a layman, but 
we suppose that among the profession they are all 
received in a Pickwickian sense. After the jury 
have been thoroughly kneaded in this way, the 
judge flattens them out with his rolling-pin of law, 
and stamps them with almost any tin pattern he 
pleases, in the shape of a charge. The counsel then 
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have a shtirp encounter with his honor, to entrap 
him in some erroneous charge or a rcfasal to make 
some pi'oper one, and thus obtain an exception on 
which to found a aueccssful appeal. The jury then 
retire in charge of one of the paralytics and a po!e, 
and are kept in strict seclusion on a light diet oS 
water, until they agi'ee, or until in case of disagree- 
ment the judge chooses to release them. The pro- 
priety of starving a jury into a verdict is one of the 
good jokes connected with the iaw, which it would 
take me too long to explain. The English of old 
times, having a much keener sense of humor than 
ourselves, used to cart the jury around, following 
the judge on his circuit, until they should agree; 
and it is even said that some intensely witty and 
pleasant fellows, like Scroggs and JefEries, when the 
wretched creatures proved unyielding, would some- 
times get rid of them by dumping them into some 
convenient ditch. It is true that now-a-days the 
counsel usually consent that the jury may be fed, 
but the tkeort/ ot the law is now, just as it wasiinder 
the aforesaid humorous judges, tliat they are kept 
" without meat or drink, water excepted." 

And this is the ordinary course of a trial at law. 
In all tbese proceedings, that which strikes the 
spectator most forcibly is the prevalence of forms. 
Some of these forms are as old as the common law 
itself, and as little varied by lapse of time as the 
street cries of London. These seem singular, but 
are necessary. Legal affairs must be transacted in 
some settled and unvarying method. The error la 
in not accommodating these forms to the growing 
intelligence and civilization ol the age, and in pre- 
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Berving in the nineteenth century the quaint prac- 
tices of the sixteenth. For instance, it would be 
diiBcult to assign any good reason for the practice of 
stamng a jury into agreement, and as the practice 
has fallen into disuse, why should we preserve the 
theory ? 

Another striking feature of trials at law is the 
apparent equality of the contest. An unsophisti- 
cated observer would suppose, that as one side must 
be right and the other must be wrong, it would 
clearly and speedily appear which la right and 
which is wrong. But two skilKul lawyers are like 
two experts at any game of skill or endurance, and 
the reanit is, that the clearest case becomes at least 
somewhat doubtful, and the event quite problemati- 
cal. The arguments on both sides seem in-efrag- 
able as they are separately presented. The advocates 
elude one another's grasp like weasels. They are 
lubricated ail over with the oil of sophistry and 
rhetoric. It is quit* as difficult to piit forward a 
suggestion that is not plausibly answered, as it is 
to make a run at base ball, or a count at billiards 
after a skillful player has left the balls in a safe 
position. 

Another conclusion forced on the mind by observ- 
ing the proceedings of courts is, that advocacy ia 
much more easy than impartiality ; that it is almost 
impossible for man to divest himself of prejudice 
and to overcome the force of habit and education. 
There is only one jndge who is impartial, and even 
he has strong leanings against the wicked. So in 
almost every case we hear the judge discussing the 
facts, and arguing on probabilities and credibOities, 
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and in the same breath, instructing the jury that 
these questions are their peculiar province and 
entirely outside hia own. Human nature is alike 
all over the world, in all times, in all etationa. 
Man is a disputatious animal, and logically dies 
hard. Adam must needs dispute with the arch- 
angel. Therefore we must not blame our jndgea 
for taking sides. The Irishman's hands itch for a 
" shillalah " when he sees a " free fight " going on 
between a few of his friends, not so much for love 
of either party as to gratify an innate pugnacity, 
and if his own skall is cracked in the encounter he 
bears no malice. So the judge, when he sees bo 
much fine logic flying about the heads of the jury, 
yearns himself to have an intellectual whack at 
them, and sometimes in his ardor his reasoning 
recoils, like the eastern boomerang, upon his own 
reverend head. 

But finally, the most remarkable sensation that 
courts of justice are subject to, is experienced at 
the sight of a pretty woman. Let a comely and 
well-dressed woman enter the court-room, and at 
the first rustle of her silken gown, every man 
present seems to lose his head. Talk of the equality 
of the sexes ! A man stands no more chance in a 
lawsuit against a good-looking woman, especially if 
she is in weeds, than he docs of being saved with- 
out repentance, or of being elected to congress 
without spending money. Portia would have been 
even more potent in petticoats. The lawyer who 
should undertake to cross-examine a woman sharply 
would be considered a brute. Even to ask her age 
B experiment. When she testifies to 



THE UONDtrCT OF C0UKT3. 13 

hearsay, or what she said heraeK, or what she 
thonght or thinks, or any thing else improper, the 
jadge merely lays down his pen and smiles, and the 
jnry believe every word of it. Aad whether party 
or witness, let her take out a Wack-bordered white 
handkerchief, and put it to her eyes, or nose — it 
makes no difference which — and the jury will treat 
her antagonist with about as much consideration aa 
the early Christian mai-tyrs received from the wild 
beasts at Ephesiis. A man may be put off with 
sixpence ; a woman's verdict always carries costs. 
Even the gallows has no terrors for her ; its noose 
relaxes and refuses to clasp her fair neck ; it is only 
when it embraces Adam's apple tliat it preserves its 
hold. And yet the women are trying to break tliis 
spell by becoming lawyers and jurymen ! It would 
not surprise me if they should succeed in getting 
hanged, if they accomplish this purpose. The 
charm of their unaccustomed and artless presence 
will be gone, and if they demand the privilege of 
acting like men, they will perhaps be treated like 
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Sunday is not a court day — dies Domimcus non 
est juridicus.* Service of pi-oeees, arrest in civil 
actiona, and all that sort of thing, are prohihited 
on that day, universally. In this respect, however, 
it is not much more sacred than election day. No 
trial can be lield on Sunday. The only trials which 
the lawyer can then lawfully be subjected to are 
those which he undergoes in listening to the clergy, 
who make him a frequent subject of reproach, 
The only court permissible on that day is such as 
lovers, according to immemorial custom, pay to the 
objects of their adoration. Sunday was not always 
held thus sacred from the demands of Themis. It 
did not become so until the year 517. Originally 
the Christian courts were open on Sunday to pre- 
vent resort to the heathen courts. But, with these 
exceptions, all business transactions are valid at 
common law, "however wronger unbecoming in 
morals they may be considered." f It is not pro- 
posed in this paper to examine the law of Sunday 
with much minuteness, or with any regai'd to the 
modifications of the common law wrought by the 
numerous statutes of the various States of our 
Union. 

Washington, in bis diary, under date of Novem- 
ber 8, 1789, in journeying through Connecticut, 

■ 8tory II. EUiotl. B Ckiwen, 27. + llerrltt i: Earle. ai Barb. «. 
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"It Ijeing contrary to law and disagree- 
able to the people of this State to travel on the 
Sabbath day, and my horses, after passing through 
Bnch intolerable roads, wanting rest, I stayed at 
Perkins' tavern (which, by the by, is not a good 
one) all day; and a meeting-honse being within a 
few rods of the door, I attended morning and even- 
iug service, aad heard very lame discourses from a 
Mr. Pond." (Pond's sermons had probably tra- 
versed the same roads.) Connecticut has improved 
her inns and the intellectual character of her 
preaching, and has mended her ways, but has not 
altered the particular law spoken of. At least, 
Sundav traveling and work are still prohibited, 
except in cases of necessity and mercy. The run- 
ning of the Sound steamboats seems to be considered 
necessary or merciful, however, and as an incident, 
it was held by a New York court, that the fact 
that the plaintifl left the boat on Sunday made no 
difference, under the Connecticut Sunday law, as 
to her right to call for her trunk.* If delivering it 
would have been work or labor, within the statute, 
it was a work of necessity. And so, where she 
neglected to call for her trunk for seventeen honrs, 
and it was put in the steamboat company's ware- 
house, where it was burned, it was held that she 
could not hold them as common carriers. As to 
the Sunday work, she and tliey were in the same 
boat. 

In Massachnsetts it is not only unlawful to travel 
on Sunday, except from necessity or charity, but a 
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fine of $10 may be inflicted for every violation. 
There is certainly no fnn in tliat, bat there ia in 
some of the decisions on the subject, A person 
cannot legally travel on the Lord's day for the pur- 
pose of supplying fresh meat to marketmen, whom 
his master has agreed to supply, although he dould 
not do this, in addition to hia otlier work, on Mon- 
day morning, and his master was too sick to do it 
himself; and consequently, if while so traveling 
he Buatain an injary on account of a defective high- 
way, he cannot recover damages therefor.* The 
plaintiff oflered to prove, among other thinga, that 
he waa his master's only aervant, and at that season 
fresh meat waa only fit for uae on Monday when 
slaughtered and dresaed on Sunday. But the judge 
said, that "it was too clear to admit of discussion," 
and BO this wicked servant had to bear hia amarts 
unrecompensed. The judge undoubtedly waa not 
one of the persona who suffered from the "tempo- 
rary inconvenience cansed by the failnre to supply 
provisions on Monday," If lie had been, he might 
have undergone a state of mind which even the 
recollection of the previous day's exercises could 
not have soothed. But, as it was, the court held 
that the servant received a meet punishment for 
his trau egress ion, and thus the sound morality 
taught at the famous theological seminary at 
Andover, and recognized by the Maaaachuaetta 
statutes, saved that town from a bill of damages. 
Truly, virtue is ita own reward. But this ia not 
the only case showing the prudence with which 
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Massachusetts reconciles a due observance of Sun- 
day with the inviolability of the public parse. It 
is a work of ueeessity for the public to repair the 
highway on Sunday in order to prevent accidents 
on Monday.* So held in an action for damages 
occurring on Monday, through a defect in the high- 
way, the defendant setting up as a defense that it 
would have been unlawful to repair the road on 
Sunday. The court wisely held that no day was 
fitter than Sunday for a community to mend its 
ways. 

To visit one's father on Sunday is a work of 
necessity or chanty; so held iu Pennsylvania, in 
the case of the hire of a horse and wagon.f But in 
Massachusetts it was left undecided whether a 
young man who worked at a distance during the 
week, and received injuries arising from a defect 
in the highway, while proceeding to visit hia 
betrothed on Sunday, was a lawful traveler. J This 
is a case calculated to arouse the indignation of 
every well-regulated young woman in the land. Is 
a mere father to be preferred to a contingent wife 
and mother? It might, in the long run, be a work 
of mercy to the young woman if the young mau 
wonld let her alone, or confine his attentions to 
epistolary communications, thus giving her an 
opportunity to take her natural rest and sleep, and 
reflect ou the lessons of the day. But such "odor- 
ous comparisons " between fatliers aud contracted 
wives are not to be tolerated. 

• HlWR V. Inbabitnnls of MUbury, 4 Cuab. 843. 
tl«gan V. MitUhens. it Fenn. St. 4ir. 
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18 THE LAW OF SUNDAY. 

The New York statute, with a view to reBtricti 
inordiuate and excessive eharch-going, has wiaefl 
provided that no one shall ride more than twenq 
milea to church on Sunday. In England they h 
very liberal ideas as to what constitutes a travel^ 
A statute provided that no licensed victualer shoulr 
soil wioe or ale on Sunday, except " as refreshment 
for travelers." (This puts one in mind of the late 
lamented Artemus Ward, who never indulged in 
intosicating drinks, "except as a beverage.") A. 
walked on Sunday to a spa, two and a half miles 
from his house, for the purpose of drinking the 
mineral water there for the sako of his health, and 
was supplied with ale at a hotel at the spa. He was 
held to be a traveler within the exception*. This 
statement leads one to suspect that the attraction 
at the spa was the hotel and not the mineral water, 
and that all that ailed the traveler was what he pro- 
cured at the hotel. And in Massachusetts it was 
mercifully held, that one who i-eceived injuries on 
Sunday, through a defect in a street in Boston, 
while walking half a mile to his own house, was not 
traveling, within the meaning of the Lord's daj' 
aet.f If the defendants had shown that the plaint- 
iff had accomplished half a mile «» a straight line, 
the decision must have been different. 

Massachusetts was impartial in its administration 
of its laws, at all events, for in I'jgS the Chief Jus- 
tice of the State and his associates were indicted for 
traveling on Sunday, and were compelled to peti- 
tion the legislature to authorize a nolle prosequi. 
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Cometh." 
Itissn 
onj Ubor on t 
charitT. Tltfp 
crtpidam, was enfa itcd is a r 
cise comraoD veslth.* in rindi 0» ill Ti iiiliBl, a ebo^ 
tnalcer. was indicted for h 
Lord's day. The onh nti 
an early riser, it seems — tcatiied, Oat aboat ci^t 
o'clock in the roormng at Sonday, he saw thii dvi- 
geroas slioemaker boeing for about m boar in die 
garden near his faooae. Hh de&sidaat testified, 
that for two days next preceding &e day in qoes- 
tioD, he had not worthed at his tiad^ bat had giTen 
the greater part of his tune to cnltiratiBg his crtips 
at home, and had been engi^ed in tliat labor by 
moonlight on Saturday erening ; that when he left 
off work on that evening "a few hOU remained 
nnfiniahed, and in rery bod condition, and suffer- 
ing for want of hoeing ; " and these, we infer, he 
finished on the next morning, contrary to the form 
of the statute in that case made and provided, and 
being thereunto moved and instigated by the wiles 
of the devil. It did not appear whether or not he 
went to church after it. Probably not ; how could 
he with such a weight of wickedness on his sool? 
S.6 asked the court to submit the question of the 
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The New York statute, with a riew to restricting 
inordinate and excessive church -going, has wisely 
proYided that no one shall ride more than twenty 
milea to ohurch on Sunday. In England they have 
very liheral idea-s as to what constitutes a traveler. 
A statute provided that no licensed victnaler should 
sell wine or ale on Sunday, except '■ as refreshment 
for travelers," (This puts one in mind of the late 
lamented Artemus Ward, who never indulged in 
in tosicating drinks, "except as a beverage. ") A. 
walked on Sunday to a apa, two and a half miles 
from his house, for the purpose of drinking the 
mineral water there for the sako of his health, and 
was supplied with ale at a hotel at the spa. He was 
held to be a traveler within the exception*. This 
statement leads one to suspect that the attraction 
at the spa was the hotel and not the mineral water, 
and that all that ailed the traveler was what he pro- 
cured at the hotel. And in Massachusetts it waa 
mercifully held, that one who received injuries on 
Sunday, through a defect in a street in Boston, 
while walking half a mile to his own house, was not 
traveling, within the meaning of the Lord's day 
act. f If the defendants had shown that the plaint- 
iff had accomplished half a mile iti a straight line, 
the decision must have been different. 

Massachusetts was impartial in its administi'ation 
of its laws, at all events, for in 1793 the Chief Jus- 
tice of the State and his associates were indicted for 
traveling on Sunday, and were compelled to peti- 
tion the legislature to authorize a nolle prosequi. 
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Although one carrying the mails on Sunday could 
not be an-eeted, yet his passengers might be. This 
is hardly consistent with Scripture: " Offenses must 
needs come, but woe to him by whom the offense 
Goraetb.'' 

It is a misdemeanor in Massachusetts to perform 
any labor on Snnday, except work of necessity or 
charity. The principle of the maxim, ne sutor ultra 
crspidam, was enforced in a recent case in that pre- 
cise commonwealth,* in which the defendant, a shoe- 
maker, was indicted for hoeing in his garden on the 
Lord's day. The only witness for the government — 
an early riser, it Boems — tustified, that about eight 
o'clock in the morning of Sunday, he eaw tliis dan- 
geroaa shoemaker hoeing for about an hour in the 
garden near bis house. The defendant testified, 
tliat for two days nest preceding the day in ques- 
tion, he had not worked at his trade, but had given 
tlie greater part of hia time to cultivating bis cropa 
at home, and had been engaged in that labor by 
moonlight on Saturday evening ; that when he left 
off work on that evening, "a few hills remained 
unfinished, and in very bad condition, and suffer- 
ing for want of hoeing;" and these, we infer, ha 
finished on the next morning, contrary to the form 
of the statute in that case made and provided, and 
being thereunto moved and instigated by the wiles 
of the devil. It did not appear whether or not he 
went to church after it. Probably not ; how could 
ho with such a weight of wickedness on his soul? 
He asked the coiu-t to submit the question of the 
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gathering it would recur, and that the gathering of 
it is an ordioai-y branch of agricultural labor. The 
case does not disclose how the wituesses for the com- 
monwealth happened in a position to have their 
quiet and peace of mind disturbed by the riotous 
and unholy conduct of the defendants on that 
beach, "a considerable distance from any house 
or pubhc road," at ten o'clock at night. If the 
lateness of the hour were not inconsistent with such 
a theory, we might imagine tliat they availed them- 
aelves of a spy-glass, as did those old maids who 
complained of a man who went a-swimming half a 
mile from their house. And how the naughty 
judge should tolei-ate, even in imagination, an ex- 
ception in favor of that "whale," with the example 
of Jonah before his mind, we cannot imagine. And 
suppose a whale should come along on Sunday ; non 
consiat that another would not come oa Monday, 
and a whole school during the week. But hia 
honor's mind was evidently afEee ted by the idea that 
a whale on the beach ia worth two in the sea, and 
that " a large amount of accessible value " ia not to 
be passed by, even on Sunday. The idea is not a 
new one, but has long prevailed in the coast tovras 
of Cape Cod, A clergyman was once holding forth 
to his congregation on Sunday morning — on the 
vanity of human riches, perhaps — when a man 
rushed in with the alarm, "Skewuer ashoi-e!" 
The audience arose en masse, and made a stampede 
for the doors, but were arrested by the voice of 
their shepherd, who exclaimed in stentorian tones, 
" Brethren, before you leave, I've one last word to 
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give ye,"' at the same time deaeending the pulpit 
stairs, and walking deliberately down the aisle, 
'""and that is," continaed he, as he joined the crowd 
at the door, " lefs all start fair ! " and ofE he went 
like arrow from bow, and was the first man oq 
tlie scene of " accessible value." Let that judge 
[iray that no whale, or other leviathan freighted 
with "accessible valae," may come ashore on Sun- 
day near where he is holding conrt. It is to be 
feared that such an event wonld degrade the scales 
of jnstice into an instrument for weighing blabber 
and bone, in his imagination. After reading these 
last two oases, no man wiU disagree with the editor 
of the American Law Review, who, remarking on 
them, says : ''It is difficult to restrain a move- 
ment of indignation that a law nnder which such 
prosecutions are possible still stands on the statute 
book;" nor with Jndge Grier, who says: "The 
Massachusetts decisions upon the Sunday law de- 
pend upon the peculiar legislation and customs of 
that State, more than on any general princijdes 
of Justice or law." * 

Bnt Massachusetts is not always so stern. She 
kindly admits that a note dated on Sunday, bnt 
made and delivered on a secular day, is not infected 
with wickedness, but is binding.} " Blowing one's 
own faom " is tmlawful on Sunday, in Massachusetts, 
it seems, t So held in the case of a mail -cajrier, pro- 
vided it is done "to the disturbance of serious peo- 
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pie," This presente a vivid idea of the amount ot 
aelf-denial exercised by the inhabitante of Boston 
on that day. 

Vermont does not ^ree with ilassachusetts in its 
treatment of the gifts of nature. Thus in ]Vhit- 
comb V. Gihnan, 35 Vt. 297, it was held that, tis a 
matter of law, it is not always unnecessary to work 
on Sunday to prevent a great waste of sap in mak- 
ing maple sugar. A reUgioua man, say the court, 
ehoald set tuba enough on Saturday ; but if the 
run is extraordinary — why, verb. sap. 

In Phillips V. I?ines, i Clark and Fiunelly, 334, 
it was held by the House of Lords, reversing the 
decision of the magistrates of Dnndee, that an ap- 
prentice to a barber in Scotland, bound by his 
indentures "not to absent himself from his mas- 
ter'a bnainess, on holiday or week day, late hours or 
early without leave," was justified in going away on 
Sundays, without leave, and without shaving his 
master'a cusfx)mers. The magistrates, however, 
held that it was not "lawful for him to work in the 
making of wigs " on Sunday — an artificial distinc- 
tion. In the argnment, the cases of shaving a 
maniac's head, or that of a man who had sustained 
a fracture of the skull, were considered exceptionaL 
lu Maine, too, a barber was recently arrested for 
keeping open shop on Sunday. But the newspa- 
pers inform us that Massachusetts, oblivions of 
these precedents, and of her own unbroken line of 
decisions, has recently, in the person of one of her 
judges, declared that shaving is a work of neceft- 
flity, and that barbers cannot be punished for " pro- 
fessional " labor at any time. 
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A contract to publish an adrertisement in a Son- 
day newspaper is onlawfal, and the price cannot be 
reeoYered.* It is the eipoanre eo sale and con§e- 
qaent distnrbaace ot the qtiiet of the day, and not 
the sale itself, vbich in Xew York cMjnatitntes the 
illegality of the transaction. The jadge reinarka 
beyond thia: "Indeed, in any view of religioaa 
obligation, it troald be difficult to contend that the 
reading of adrertisements in a Snnday newspaper, 
or aiding a person to do so, is a work of either neces- 
sity or charity. The mind, certainly, on that day 
needs no each enstenanee. And even as a mere 
matter of taste, it mast be admitted that common 
business adTertisements of mere baying and selling 
are a very nnsnitable ontfit for a ' feast of reason.' 
Six days, at all events, of each diet are enoagh. 
Thonght perpetnally mnning in one channel, like 
matrimony in one ^mily, dwarfs the intellect. It 
is rather, therefore, a work of charity in sach caees 
*o withhold than to give. Abstinence, not susten- 
ance, is what is needed.'' 

In New Hampshire only snch ordinary labor 'or 
bnsinesB is forbidden as is carried on '* to the dis- 
tnrtisnoe of others" Alegal definition of this term 
mMj be found in a case in which a contract for the 
Bale ot a bone was made on Sunday, and a note 
gnren, at the honae of the plaintifl, whose wife was 
present reading a newspaper.! "^^ eoart held the 
note Toid, the giving of it being, under the circom- 
stances, a "'distarbaace of others," altboogh no 
^ complaint of the disturbance was made! It is hard 

wiksz. J9 Bart.. 3*1: ay. T. 3sa. 
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pie." This preseutB a vvnd idea of the amount of 
eelf-denial exercised by the inhabitants of Boston 
on that day. 

Vermont does not agree with Massachusetts in its 
treatment of the gifts of nature. Thus in Whit-- 
comb V. Oilman, 35 Vt. 297, it was held that, as a 
matter of law, it is not always unnecessary to work 
(m Sunday to prevent a great waato of sap in mak-' 
maple sugar. A religious man, say the court,, 
should set tubs enough on Saturday ; hut if the 
run is extraordinary^ why, verb. sap. 

In Phillips V. Innes, 4 Clark and Finnelly, 234, 
it was held by the House of Lords, reversing the 
decision of the magistrates of Dnndee, that an ap- 
prentice to a bai'ber in Scotland, bound by hia 
indentures "not to absent himself from his mas- 
ter's business, on holiday or week day, late hours or 
early without leave," was justified in going away on 
Sundays, without leiive, aud without shaving hia 
master's customers. The magistrates, however, 
held that it was not " lawful for him to work in the 
making of wigs " on Sunday — an artificial distinc- 
tion. In the argument, the cases of shaving a 
maniac's head, or that of a man who had sustained 
a fracture of the skull, were considered exceptional. 
In Maine, too, a barber was recently arrested for 
keeping open shop on Sunday. But the newspst- 
pers inform ua that Massachusetts, oblivious of 
these precedents, and of her own unbroken line ol 
decisions, has recently, in the person of one of her 
judges, declared that sliaiing is a work of necea- 
Bity, and that barbers cannot be punished for " pro- 
fessional " labor at any time. 
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effect until the testatora death! • Bat supper dia 
testator should afterward die on a Sunday? Would 
not that render the eieeation of me will anlaw- 
fal? 

The author of " Lacon "' sa,ja : "Aa no roada are 
90 rough as those which have jnat been mended- ao 
no sinners are ao intolerant as those who h:ive just 
tamed saints." And ao we find the following' com- 
paratively recent deciion in Ari£ansaa,f which a 
writer in the Law Revieic characterizes aa '- one of 
too great strictness of interpretation." The de- 
fendant vas poor; had no implements to eat his 
wheat, which was wasting from, over-ripenesa: and 
could borrow none until Saturday evening. He 
exchanged work with hia neighbors dnring the 
week, hired a negro, and cnt bis own wheat on 
Sunday. Heid, no justification for breaking the 
Sabbath. This is qaite different from the horse- 
races, gambling, and duelling which formerly en- 
livened the Sabbath in that State. 

Theaters have met with very little enconragemcnt 
at the hands of the jndiciarj-. Thna in Sew York 
it is held that the law forbidding the opening of 
theaters on Sanday does not deprive the citiun of 
hie property, within the meaning of the con«titn- 
tion of that State,} altfaongb it v ea«T to b« s 
that it may of big " pfvperties ; " aiid in Califiimls 
they have decided tbeatncala to be siwrng tb« 
"barbarona and noiij smiuenients " (ortMdd«n on 
Stmday | — a aalatair tlmft at rMitisg MUf », 
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to understand the BoundDess of this ruling, it not 
appearing that the wife "took any note" of what 
was going on. How could the court deem the wife 
an " other," when husband and wile iire one? Be- 
Bides, how could they hold that the wife was " dis- 
turbed," unless it appeai-ed that her attention waa 
distracted from her newspaper? So far as the ease 
discloses, the newspaper waa not a religious one, 
which adds to our doubts. Could she lawfully read, 
any other? and if she were engaged in an illegal 
undertaking, how could Bhe be "disturbed?" But, 
perhaps, it is to be presumed that it was a religious 
paper, and so careful o£ human rights is the law, 
that it will not permit one to be disturbed in hia 
presumably lawful occupation, even where he ia 
unconscious of the disturbance. 

A man may make his will on Sunday, anywhere, 
even in Massachusetts.* In that State the right 
seems to be put on the ground of its "fitness and 
morality." In New Hampshire it seems to be sup- 
ported by the numerous good words usually placed 
at the commencement of the document,! ^^^ coun- 
sel in their brief having made " a most interesting 
collection of the opening words of wills, selected 
through a period of a hundred years," and arguing 
therefrom that the act is usually regarded in New 
England as a religious one. TiTily, if We trust to 
wills and epitaphs, the world has lost none but 
religious people. What a shock, then, we receive 
in a Pennsylvania case, which upholds the right 
mainly on the ground that the will does not take 
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effect imtil the testator's death! * But suppose the 
testator should afterward die on a Sunday? Would 
not that render the esecutiou of the will unlaw- 
ful? 

The author of " Lacon" says : "As no roads are 
so roogh as those which have just been mended, so 
no sinners are so intolerant as those who have just 
turned saints," And so we Cud the following com- 
paratively recent decision in Arkansas,! vrhich a 
writer in the Law Review characterizes as " one of 
too great strictness of interpretation." The de- 
fendant was poor; had no implements to cut his 
wheat, which was wasting from over-ripenesa; and 
could borrow none until Saturday evening. He 
exchanged work with his neighbors during the 
■week, hired a negro, and cut his own wheat on 
Sunday. Held, no Justification for breaking the 
Sabbath. This is quite different from the horse- 
races, gambling, and duelling which formerly en- 
livened the Sabbath in that State. 

Theaters have met with very little encouragement 
at the hands of the judicini-y. Thus in New York 
it is held that the law forbidding the opening of 
theaters on Sunday does not deprive the citizen of 
hia property, within the meaning of the constitu- 
tion of that State,! although it is easy to be seen 
that it may of his " properties ; " and in California 
they have decided theatricals to be among the 
"barbarous and noisy amusements" forbidden on 
Snndayg — a salutary thrust at ranting actors, 

'b Appeal, 55 Penn. 183, 
1 V. Qgff, HI Ark. SB», 
_ enmuner v. People. 33 Barb . 5-18. 

■ IPaoiAe V. UcQulre. SS CaL SS^ 
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fine of SIO may be inflicted for every violation. 
There ia certainly no fan in thai, but there is in 
BOnae of the decisions on the Bnbject. A person 
oannot legally travel on the Lord's day for the pur- 
pose of supplying fresh meat to marketmen, whom 
his master has agreed to supply, although he Could 
not do this, in addition to his other work, on Mon- 
day morning, and hia master was too sick to do it 
himself; and consequently, if while so tniveling 
he sustain an injury on account of a defective high- 
way, he cannot recover damages therefor.* The 
plaintiff ofEered to prove, among other things, that 
he was his master's only servant, and at that season 
fresh meat was only fit for use on Monday when 
alatightered and dressed on Sunday. But the judge 
said, that " it was too clear to admit of discussion," 
and BO this wicked servant had to bear his smarts 
nn recompensed. The judge undoubtedly was not 
one of the persons who suffered from the "tempo- 
rary inconvenience caused ^y the failure to supply 
provisions on Monday." If ho had been, he might 
have undergone a state of mind which even the 
recollection of the previous day's exercises could 
not have soothed. But, as it was, the conrt held 
that the servant received a meet punishment for 
his transgression, and thus the sound morality 
taught at the famous theological seminary at 
Andover, and recognized by the Massachusetts 
Btatntes, saved that town from a bill of damages. 
Truly, virtue is its own reward. But this is not 
the only case showing the prudence with which 
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Miasaohnsetta reconciles a due obsei-vance of Sun- 
isj with the imriolability of the public pnTse. It 
ia 1 work of necessity for the public to repair the 
highffny on Sunday in order to prevent accidents 
(HI Monday.* So held in an action for damages 
occurring on Monday, through a defect in the high- 
"sy, the defendant setting up as a dofenso that it 
ffoDld havfl been unlawful to repair the road on 
Sunday, The court wisely held that no day was 
fitter than Sunday for a community to mend its 
tsja. 

To visit one's father on Sunday is a work of 
necessity or charity; 30 held in Pennsylvania, in 
ths caae of the hire of a horao and wagon.f But in 
Massachusetts it waa left undecided whether a 
jonngman who worked at a distance during the 
Teek, and received injuries arising from a defect 
in the highway, while proceeding to visit his 
betrothed on Sunday, was a lawful traveler. J This 
ie u case calculated to ai-ouse the indignation of 
eTery we!l-regcilated yonng woman in the land. Is 
a mere father to be preferred to a. contingent wife 
snd mother? It might, in the long rnu, be a work 
ofinercy to the young woman if the yonng man 
*0nld let her alone, or confine his attentions to 
epistolary communications, thus giving her an 
"Ppoctuoity to take her natural rest and sleep, and 
Wflect on the lessons of the day. But such "odor- 
Wis comparisons " between fathers and contracted 
Wives are not to be tolerated. 
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moral propriety and fitnesB of the work to the juiy, 
b'lt this was refuaed ; he was convicted, the coart 
on appeal overruled his exceptions, and, for aught 
we know, he is pegging shoes for the benefit of the 
righ teous old Bay State, while ill weeds disfigure hia 
len-patch, and his temporary widow and bis 
little ones " go bare," like the little colt in the nur- 
sery rhyma. It is to be hoped, if this wretched 
shoemaker ever emerges from durance, that he will 
reform and try to become a worthy member of soci- 
ety, but we have great fear and little hope of him. 
The domestic tragedy thus inadequately set forth is 
cordially recommended to the dramatist of the 
American Tract Society, who cannot fail to turn it 
to good use, by making it the subject of a glowing 
diatribe suited to the meridian of Massac liusetts. 
The same volume of reports also contains an account 
of another dreadful infraction of human and divine 
law, which is worthy of our consideration.* The 
defendants, wlio were farmers, had a license, for 
which they made au annual payment, from the 
owner of a beach, about four miles from their resi- 
dence, to gatlier sea^weed thereon, which is valua- 
ble and in common use for manure, A storm oil 
Saturday having thrown up a large quantity of sear 
weed, the defendants, about leit o'clock on Sunday 
evening, gathered it fi-om the space between high 
and low-water mark, and drew it higher up the 
beach, the tide being low, and a strong wind blow- 
ing in a direction which had frequently caused the 
float awav and be lost. Under the 
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inBtractions of the coart the jury found the defetid- 
antB gnilty, and their exceptions were ovemiled. 
The things which may lawfully hn done on Sunday 
were ennmerated in the opinion of the court : " To 
save life, or prevent or relieve Buffering, and this in 
the ease of aoimala as well as men ; to prepare 
needful food for man and beast ; to save property, 
as in the case of Are, flood or tempest, or other un- 
usual peril, would unquestionably be acts which fall 
within the exceptions. But it is no sufficient ex- 
ciise for work on the Lord's day, that it is more 
convenient or profitable if then done than it would 
be to defer or omit it." (Now, is it any worse to 
acquire property on Sunday than to save it on that 
day? — property which can be acquired only on that 
day? The judge answers this question in his next 
eentence.) "If a vessel had been wrecked upon the 
beach, it wonld have been lawful to work on Sun- 
day /o?' the preservation of property which might be 
lost by delay. But if the fish in the bay or the 
birds on the shore happened to be uncommonly 
abundant on the Lord's day, it is equaliy clear that 
it would furnish no excuse for fishing or shooting 
on that day. How it would he if a whale happened 
to ie stranded on the shore, we need not determine." 
(In answer, probably, to an illustration of counsel.) 
" Whether a ease wholly exceptional, and involving 
a large amount of accessible valve, would require 
any modification of the rule is net now in ques- 
tion." He then goes on to eay that the deposits 
sea-weed are frequent; that in this case the property 
had not been reduced to possession, and afterward 
put to hazard ; that equally good opportunities 
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gathefing it would recur, and that the gathering of 
it is an ordinary branch of agricultural labor. The 
case does not disclose how the witnesses for the com- 
monwealth happened in a position to have their 
quiet and peace of mind disturbed by the riotouH 
and unholy conduct of the defendants on that 
beach, "a considerable distance from any house 
or public road," at ten o'clock at night. K the 
lateness of the hour were not inconsistent with such 
a theory, we might imagine that they availed them- 
selves of a spy-glass, as did those old maids who 
complained of a man who went a-swimming half a 
mile from their house. And how the naughty 
judge should tolerate, even in imagination, an ex- 
ception in favor of that "whale," with the example 
of Jonah before hie mind, we cannot imagine. And 
suppose a whale should come along on Sunday ; Jton 
constat that another would not come on Monday, 
and a whole school during the week. But hie 
honor's mind was evidently affected by the idea that 
a whale on the beach is worth two in the sea, and 
that " a large amount of accessible value " is not to 
be passed by, even on Sunday. The idea is not a 
new one, but has long prevailed in the coast towns 
of Cape Cod, A clergyman was once holding forth 
to his congi'egatioQ on Sunday morning — ou the 
Tanity of human riches, perhaps — when a man 
rushed in with the alarm, "Skewner ashore 1" 
The audience arose en masse, and made a stampede 
for the doors, but were arrested by the voice of 
their shepherd, who exclaimed in stentorian tones, 
" Brethren, before you leave, I've one last word to 
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give ye," at the same time descending the pulpit 
stairB, and walking deliberately down the aisle, 
" and that ia," continued he, as he joined the crowd 
at the door, "lei's all start fair!" and o3 ho went 
like arrow from bow, and was the first man on 
the scene oi " accessible value." Let that judge 
pray that no whale, or other leviathan freighted 
with ■' accessible value," may come ashore on Sun- 
day near where lie is holding court. It is to be 
feared that such an event would degrade the scales 
of justice into an instrument for weighing blubber 
and bone, in his imagination. After reading these 
last two cases, no man will disagree with the editor 
of the American Law Review, who, remarking on 
them, says : "It is difficult to restrain a move- 
ment of indignation that a law under which such 
prosecutions are possible still stands on the statute 
book ; " nor with Judge Grier, who says : " The 
Massachusetts decisions upon the Sunday law de- 
pend upon the peculiar legislation and customs of 
that State, more than on any general princi])les 
of justice or laio." * 

But Massachusetts is not always so stern. She 
kindly admits that a note dated on Sunday, but 
made and delivered on a secular day, is not infected 
with wickedness, but is binding. | "Blowing one's 
own horn" isnnlawful on Sunday, in Massachusetts, 
it seems, t So held in the case of a mail-carrier, pro- 
vided it is done " to the disturbance of serious peo- 
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pie." This preBents a vivid idea of the amount; ot 
Belf-denial exercieed by the inhabitants of Boston 
on that day. 

Vermont does not agi-ee with Massachusetts in its 
treatment of the gifts of nature. Thus in Whit- 
comb V, Gilman, 35 Vt. 397, it was held that, as a 
matter of law, it is not always unnecessary to "work 
on Snnday to prevent a great waste of eap in mak- 
ing maple sugar. A religious man, say the court, 
should set tubs enough on Saturday ; but if the 
run is extraordinary — why, verb. sap. 

In Phillips v. Innes, 4 Clark and Pinnelly, 334, 
it was held by the House of Lords, reversing the 
decision of the magistrates of Dnndee, that an ap- 
prentice to a barber in Scotland, hound by Mb 
indentures " not to absent himself from his mas- 
ter's business, on holiday or week day, late hours or 
early without leave," was justified in going away on 
Sundays, without leave, and without shaving his 
master's customers. The magistrates, however, 
held that it was not " lawful for him to work in tha 
making of wigs " on Sunday — an artificial distinc- 
tion. In the argument, the cases of shaving a 
maniac's head, or that of a man who had sustained 
a fracture of the skull, were considered exceptional. 
In Maine, too, a barber was recently arrested for 
keeping open shop on Sunday. But the newspa- 
pers inform ns that Massachusetts, oblivions o* 
these precedents, and of her own unbroken line of 
decisions, has recently, in the person of one of her 
judges, declared that sliaiing is a work of neoea- 
sity, and that barbers cannot be punished for "pro 
" " labor at any time. 
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A contract to pablish an ad verti semen t in a. San- 
day newspaper is unlawfnl, imd the price cannot be 
recovered.* It is the exposure to saie and conse- 
quent disturbance of the quiet of the day, and not 
the sale itself, which in New York coustitut-os the 
illegality of the transaction. The ]udge romarts 
beyond this: "Indeed, in any view of religious 
obligation, it would be difficult to contend that the 
reading of advertisenients in a Snnday newspaper, 
or aiding a person to do bo, is a work of either neces- 
sity or charity. The mind, certainly, on that day 
needs no such sustenance. And even as a mere 
matter of taste, it must be admitted that common 
business advertisements of mere buying and selling 
are a very unsuitable outfit for a 'feast of reason.' 
Six days, at all events, of such diet are enough. 
Thought perpetually running in one channel, like 
matrimony in one family, dwarfs the intellect. It 
ia rather, therefore, a work of charity in such cases 
*o withhold than to give. Abstinence, not susten- 
ance, 18 what is needed." 

In New Hampshire only snch ordinary labor ■ or 
business is forbidden as is carried on '"to the dis- 
turbance of others," A legal definition of this term 
may be found in a case in which a contract for the 
sale of a horse was made on Snnday, and a note 
given, at the house of the plaintiff, whose wife was 
present reading a newspaper, f The court held the 
note void, the giving of it being, under the circuni- 
fitances, a "disturbance of others," although no 
complaint of the disturbance was made! It is hard 
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to understand the BoundneBS of this ruling, it not 
appearing that the wife " took any note " of what 
was going on. How eouH the court deerii the wife 
an " other," when hushand and wife are i 
aides, how could they hold that the wife was "dii 
turhed," unless it appeared that her attention was 
distracted from her newspaper? So far as the case 
discloses, the newspaper was not a religious one, 
which adds to our doubts. Could she lawfully read 
any other? and if she were engaged in an illegal 
undertaking, how could she be "disturbed?" But, 
perhaps, it is to be presumed that it was a religious 
paper, and so careful of human rights is the law, 
that it will not permit one to be disturbed in his 
presumably lawful occupation, even where he is 
unconscious of the disturbance. 

A man may make his will on Sunday, anywhere, 
even in Massachusetts.* In that State the right 
seems to be put on the ground of its "fitness and 
morality." In New Hampshire it seems to be sup- 
ported by the numerous good words usually placed 
at the commencement of the document,} the coun- 
sel in their brief having made " a most interesting 
collection of the opening woi-ds of wills, selected 
through a period of a hundred years," and argning 
therefrom that the act is usually regarded iu New 
England as a religious one. Truly, if we trust to 
wills and epitaphs, the world has lost none but 
religious people. What a shock, then, we receive 
in a Pennsylvania case, which upholds the right 
mainly on the ground that the will does not take 
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effect until the testator'a deathl * But suppose the 
testator should afterward die on a Sunday? Woald 
not that render the execution ol the will unlaw- 
ful? 

The author of " Laeon " says : "As no roads are 
so rough as those which have just heeu mended, so 
no sinners ore bo intolerant as those who have just 
turned saintB." And so we Und the followiLg com- 
paratively recent decision in Arkansas,! which a 
writer in the Law Revieio characterizes as " one of 
too great strictness of interpretation." The de- 
fendant was poor; had no implements to cut hia 
wheat, which was wasting from over-ripeness; and 
could borrow none until Saturday evening. He 
exchanged work with his neighbors during the 
week, hired a negro, and cut his own wheat on 
Sunday. Held, no justification for breaking the 
Sabbath. This is quite different from the horse- 
races, gambling, and duelling which formerly en- 
live ned the Sabbath in that State. 

Theaters have met with very little encouragement 
at the hands of the judiciary. Thus in New York 
it is held that the law forbidding the opening of 
theaters on Sunday does not deprive the citizen of 
his property, within the meaning of the constitu- 
tion of that State, J although it is easy to be seen 
that it may of hia "properties ;" and in California 
they have decided theatricals to be among the 
"barbarous and noisy amusements" forbidden on 
Sunday g — a salutjiry thrust at ranting aetors. 

■ Bellenniaa's Appeal. SS Fean. 1S3. 
t State r. Golf. !U Ark. i89. 
t LindeninuUer v. People. S3 Bai-b, 548, 
I People V. McGuire. »l> Cal. tS.': 
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In England tlie dieposition of late years has 
been to construe Sunday law very liberally, and not 
to presume anything in laTorof those claiming the 
infn«!tion. A very marked contrast to Varney v, 
French is Trlggs v. Lester {Law Rep. 1 Q. B. 359), 
in which it was held that driving with horses a van 
in which calves are being conveyed to market, is 
not within a statute which forbids any drover, or 
other person, from "conducting or driving" any 
cattle or horses through the streets on Sunday. 
The statute in question is applicable only to " merry 
Islington," a great cattle market, and was probably 
passed to keep that town secure from " the gambols '' 
of John Gilpin, " when he next doth ride abroad." 

An article in the London Law Times, on " Sun- 
day Prosecutions," states that "a society professing 
for its object the promotion of the religion of char- 
ity, liberty aud love, is busy iu the east of London 
laying informations against crossing-aweepers", news- 
boys, tobacconists aud Bmall tradesmen, for infring- 
ing an old and almost forgotten statute of Charles 
II, which imposes upon any person pursuing his 
calling on Sunday a certain penalty." The magis- 
trate inflicts a fine of a penny, and refuses costs to 
the informers, who have gone to the Queen's Bench. 
The 7'imes' writer is indignant at the conduct of 
the society, but, except in regard to the sweepers, 1 
think they are right. " Wherewithal shall a young 
man cleanse his ways," if these useful persons are 
restrained of their brooms on Sunday? But the 
"calling" of Sunday newsboys ie insufferable, and 
as for the tobacconists, "the smoke of their tor- 
ment ascendeth up forever and ever." 
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EvEHr hnsband is theoretically bouurl to support 
his wife; that is, to supply her with necessaries suit- 
able to her situation, and hie own circnm stances and 
condition in life. The same is true as to father and 
child. And as a corollary, if the husband or father 
fail to do this, third pei'sons may do it, and the party 
on whom the duty rests must respoud. If the wife live 
with the husband, an agency to contract for necessa- 
ries is presumed in her favor; and if without him, his 
dnty still exists. An infant, away from home, may 
bindhimself by hia contract for necessaries. But as to. 
what ai'u and what are not necessaries, there has beeua 
great deal of discussion, and the line of distinction is 
by no means weil defined. Lear was made to say: 
" One basest beggars 
.iro in tUa pooreac things superflunua : 
Allnw not nature more than Qatur« needa, 
Man's Ufa is cheap se beaatB'." 
And another poet says: 

"Man wants but little liere helow, 
Sor wants that little Jong." 
But the law takes a very different view of man's 
wants. The maxim of the law on this subject 
would spem to be: Id necesse est quod necesse reddi 
poie»L In view of the disposition to enlarge the 
catalogue of necessaries, it may well be said that 
neeeasity knows no law, and is the mother of inven- 
tion. The law has long since outmarched the great 
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leading case on the subject of neceasaries, reported 
by Defoe, Robinson Crusoe, and tlie equally authori- 
tative case of Swiss Family Roiinson, and the 
scripture inaxiro seems to be the rule: "To him 
that hath shall be given, but from him that hath 
not shall be taken away even that which he hath." 

The wife's neceaaariea are such as the law deems 
essential to her health and comfort: food, lodging, 
clothing, fuel, washing, medical attendance, etc. 
These are to be determined, both in amount and 
kind, by the means and social position of the hna- 
band and wife. Not by their real position, but by 
their apparent and assumed position. If the hus- 
band's position is an imposition, still he is estopped 
from setting up that fact. The lawful measure of 
. mercantile phlebotomy seems to be what the hoa- 
band's apparent venona system will afEord. If he has 
passed in society as a blood, it is in vain for him to 
deny his fullness when called on to pay his bills. 
What says Goldsmith — qui nihil tetiyit quod non 
ornavit ? 



When lovely woman Btoops to quarrel, 

And from her liuaband goes aatrny, 
"What charm czan hide aSkirs immorul, 

Wlial art can chase his duna away 7 
Tlie only dance to quell the riot, 

And hide the qnarrel from the day, 
The scandal hunh, and keep those quiet 

Who ring his door-bell, is to pay. 
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In the new era of perfect equality between the 
sexes, which is dawning, it will be worth while to 
notice whether the law of necessaries will be ex- 
tended ill favor of husbands as against wives, and 
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if SO, what artielea it will embrace — whether a 
club, cigars, night-key, etc., will be among them. 

But to descend to particulars. New bonnets to a 
reasonable extent are doubtless necessaries, although 
fashion does not seem at present to regard any cov- 
ering for the female head as indispensable, Einij 
Lear, who is quite an authority on the sabject of 
necessariea, expresses himself sensibly on the par- 
ticular branch of mantu a- making and millinery; 
one would almost imagine him a modern husband 
and father of girls: 

" Thou art a lady ; 
If onlj to go wariQ were gorgeoaa, 
Wliy, nature needs not what thou gorgeous wear'st, 
Which scarcely keeps thee warm. But, for truo ueed, 
You heavens, give me that palienoe, patieoce I need I " 

The courts have been very mean toward the ladies 
on the subject of millinery. Thus in Atkins v. 
CurwQod {t 0. and P. 1o^), the court held the hus- 
bajid, a poor barrister, not bound for sundry dry 
goods, to the trifling amount of £67, ordered by 
his wife s& an outfit for a watering-place, whither 
her husband had brutally forbidden her going. 
And in pronouncing the judgment. Lord Abinger 
heartlessly said: "Let the wedding dresses be 
stmck off." Then, too, in Lane v. Ironmonger (13 
M. and W, 368), bonnets, laces, feathers and 
ribbons, to the insignificant amount of £5,287 in 
part of a year, were fiendishly declared extravagant 
by the same cold-blooded judge. Verily, his sina 
against the angelic sex are like his name ^ Scarlett. 
Furniture of a house, for a wife to whom the court 
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had decreed £380 a year as alimony, was held necea- 
saiy.* It apueai-ing to the comt that the wife had 
nothing to sit on, or eat from, they took a chari- 
table view of her necessitiea. It is much better, it 
aeema, to be a special pleader than a sergeant at 
law, for while articles of jewelry were held snper- 
flouB for the wife of the former,! the latter waa 
held liable for silver fringes to a petticoat and side- 
saddle, value £94-1 This seems to be based on the 
principle of natural philosophy, that the higher one 
rises the more he has to •' come down." I dare say 
that unfortunate sergeant regretted the bridal that 
rendered such a luxurious saddle necessary. A 
horse worth MO, prescribed by a physician for exer- 
cise to the invalid wife of a miller earning 130 per 
month, was held necesaary.g This must have been 
B grinding decision to that husband. Probably, in 
his indignation, he tolled it to all his customers. 
But this was hardly more grinding than that other 
ease, which compelled the husband to pay for his 
wife's false teeth. || Would not this have been a 
proper case for the incidental application of the 
maxim: Falsus in uno,falsus in omnibus f But 
the doctrine of estoppel was invoked in this case — 
it appearing that the Imsband knew of the prooural 
of the plate, and did not object, the court said it 
did not lie in Ms mouth to repudiate the implied 
contract. In another case the court inclined to 
hold a piano necessary, under some circumstances, T 
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^b.ioh ia qaite in harmony with the tenor of author- 
ity. The law, with a lively sense of its own worth 
*Bd. dignity, cooBidera necessary the fees paid by a. 
"^^fe, whose husband had deserted her, for profes- 
sional advice as to the proper mode of deiiling with 
tradesmen who were pressing for payment.* What 
*dvice was given is not disclosed, but probably it 
*as nol to deal with them. 

But there are some things that are not necessary. 
^or instance, where money was lent for the purchase 
of a passage ticket to enable the wife to join her 
htfaband, the court held snch joinder of parfciea 
tiiinecessary, and the money not recoverable, f 

At common law the husband is not bound to fur- 
nigh the file to sever the marriage fetters; counsel 
fees in a suit for a divorce, whether the wife be 
plaintiff or defendant, are not a necossary.J So, 
'oo, in regai'd to the expense of an indictment by 
the wife for assault. § In this case the judge said: 
* -It cannot be maintained, that an indictment 
*gainst the husband for assaulting his wife is a neces- 
sary." To hold otherwise would be like compelling 
**t. Lawrence's executors to pay for the giidiron on 
*"liich he was roasted. I presume the true princi- 
ple of this decision is that the indictment wonld 
"^ anoh a luxury to the wife's feelings as to take it 
**t»t of the list of necessaries. Although, as has 
•^een stated, medical attendance is generally con- 
sidered a necessary, yet a quack's bill was thrown 
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out in a case where the services were rendered with- 
(lub the husband's assent.* 

This is an amueing case in several partioulara.- 
T]ie plaintiff was in the habit of putting one Mrs. 
Davia into a mesmeric sleep, and tnereupou aha 
became a clairvoyant and prescribed the medicine^, 
which the plaintiff furnished. After payment c 
all expenses the profits of this course of businese 
were equally divided between the plaintiff and Mra.' 
Davis. The defendant claimed, in addition to the 
ordinary doctrine of necessaries, that the plaintiff 
and Mrs. Davis were partnei's, and that the plain-i 
tiff alone could not maintain the action. On the 
main point Judge Fletcher, a wise judge and i 
merry, observed: " The law does not recognize thi 
dreams, visions or revelations of a woman in a me 
meric sleep as necesaariea for a wife, for which tl 
husband, without his consent, can be made to pay.^ 
These are fancy articles, which those who hai " 
money of their own to dispose of may purchase, i 
they think proper, but they are not necessariei 
known to the law, for which the wife can pledg( 
the credit of the absent husband." On the quea 
tion of partnership, the court, with more liters 
correctness than ordinary, said: "It ia notn 
sary that a dormant partner should join with th| 
ostensible partners of a firm in an action againg 
a person who dealt only with the ostensible ] 

Another case in which the defendant was held n 
responsible for "fancy articles" is Freestone J 
Butcher (9 Carr & Payne, (i43). The plaintiff W8 

• Wopd n. Kelly, 8 Cuflt. iiX. 
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a dealer in ioreiga birds. The defendant waa 
curate of Milton. The action was brought to 
recover ^767, balance of £959, for live foreign birda 
supplied to the defendant's wife, from February to 
December, 1839. Tlie defendant and his wife lived 
together in the rectory house at Milton, where the 
defendant had caused a room to bo fitted up as an 
ariary. Between six and seven hundred birds, 
mostly foreign, consisting of lories, avadavata, love 
birds, bishop birds, cardinals (appropriate enough 
for a curate's wife), quakers, cut-throats and mani- 
kins, had been delivered there by coach. In March, 
1840, the defendant sold about two hundred of the 
birds for £110, and wrote a dunning letter for part 
of the price. The birds had been charged to " Mrs. 
Dr. Butcher" in the plaintiff's hoots, aud the 
plaintiff had drawn bills on her, which she had 
accepted, and which had been paid out of her 
moneys, she having a separate iccome and bank 
account. It was held tliat the circumstances did 
not show any agency on the part of the wife to bind 
the hasband, and that the birds were not necessa- 
ries. It came out that the doctor had once prayed 
an allowance from the court of chancery for the 
maintenance of his children, and Lord Abinger 
thought that if he needed that, his wife did not 
need "avadavats and mocking-birds." On the 
point of agency, he put the illustration of a wife's 
ordering "five puncheons of rum and five hogs- 
heada of sugar, as an example of an excessive 
order, but his lordship did not have the temerity to 
intimate that, if the five puncheons of rum had 
been reasonable, the five hogsheads of sugar would 
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not have been an appropriate coneomitaDt. But 
Bueh a vnlgar ill list ration was what one might 
expect from a judge who would debar the fair sex 
of their just millinery. 

Money the prime neceBsity of life, was not re- 
garded at law as necessary, for when lent to the 
wife, without the husband's retjuest, although to 
purchase Decessaries, it was held not recoverable.* 
But this was corrected in equity, if the money actu- 
ally went for necessaries, the lender being, by a 
stretch of eonscience, put in the place of the trades- 
man, and allowed to recoTer.f This seems a very 
nnneces.san- rireumlocntion. It is one of the par- 
ticular beauties of that system of jurisprudence, in 
which law is oue thing and justice another. 

Infancy is an age of numerous demands. This 
is true in law as in nature. The older a man grows 
the fewer his needs. Thus Lear says : 

"Age is onneceBsarr ; J on my kneea I beg 
That you'll voucliBBfi? me rnimenr, bed and food." 

Infancy is generally regarded as the age of help- 
Jesaness ; but in law an infant has the power to 
help himself to his neighboi-'s goods without com- 
pensation, unless they come within tlic description 
of neceBsaries, ov the neighbor within that of extra- 
ordinarily prudent men. An infant's necessaries 
are judged by the same nilea as those of a married 
woman, and are the same, with one addition — edu- 
cation. This is denied to women, tbooretically, 
because they are presumed to have acquired it snffi- 
ciently before marriage ; but, virtually, because it 
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is of 80 little use to tliem after marriage. The 
theory of the common law is that women do not 
need to know any thing, except enough to get a 
husband ; the husband " knows it all.'" Even the 
jnfanf e necessary education is limited ; it does not 
include a collegiate course.* In this case the judge 
thought "a good common-school education" might 
be " BtroDgly pranounced " as necessary. Inasmuch 
as the free-school system prevails in Vermont, I am 
inclined to agree with him. But there is a case on 
the subject of education even more illiberal than 
this, and which leads us to doubt Lamb's sound- 
nesa when he supposed that "lawyers were chil- 
dren once." "The treats of an undergi'aduate at 
college are not necessaries. "f Such is the brief 
and contemptuous language of the law in a case in 
which it appeared that the defendant, when an 
infant at college, was under medical treatment for 
meaelea and inflammation of the lungs, and was 
ordered to take fruit, marmalade, icea and soda 
water, and that he merely invited his infantile mates 
to help him make way with this nauseous physic. 
It also appeared that his father was in affluent cir- 
cumstances, and was governor of Ceylon, An intel- 
ligent and incorruptible jury, bearing in mind the 
Ungaage of the missionary hymn which they sang 
when infants ; 

" ihe Epicy breezHs 

Blow soft from Ceylon's iale. 
And every prospect pIoa»e8, 

Aud only man 18 Tile." — 
were pleased to hold tlie governor's son responsiblo 
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for these sugar-coated symposia. But the court 
above, having no such views of physic, held them 
superfluous. It not appearing that the infant 
guests were troubled with measles, or that if they 
were, it was the proTince of the govemoi''B son to 
cure them, the court decided that they would not 
break out of well-settled rules, and so destroyed the 
credit of that physician's prescriptions with that 
particular apothecary. Of a piece with this are the 
old decisions which frown on balls and serenades, 
holding Terpsichore and Polymnia to be ornamental 
and not useful maidens. Perhaps more respect 
would be paid to the claims of these muses in these 
days, when a prima donna receives more than a 
chief-justice, and the balancing of a chancellor is 
less lucrative than that of a ballet dancer. A pair 
of solitaires (or shirt studs) worth £25 are not, it 
would appear, necessaries for any infant.* So in 
regard to a stud of horses, f Betting books are not 
necessaries-! Better use might be made of them. 
This was an action on account to recover of the 
defendant, an infant at the time when the debt was 
contracted, about £200, for ornamental stationery 
and jewelry, including ear-rings, cigar cases and 
betting books. It was Bhown that this precocious 
debtor had, in his infancy, contracted debts to the 
amount of £10.000, a wife and a baby. In answer 
to the chief-justice's question whether a wife were a 
necessary. Sergeant Hawkins replied, "not for a 
youth of twenty, and that if she were, a baby wae 



• Bjder r. Wombwdl, * Ercb. 33, 
t UeiTism V. CiiDoinghuti. 11 Cnsh. 40. 
/ Oenner p. IFaltar, 3 Am. Low Rev. SW, 




w 



THE I-AW OF NE(3ESSARIES. 39 



not." (The learned aergednt evidently knows more 
of law than of matrimony.) In regard to the ear- 
rings, the chief observed: "If they wei-e pur- 
chased for one young lady, and the defendant was 
engaged to marry another, they could not be nec- 
essary. " This seems hard ; if he did not marry the 
first, this Cockney loTer at least wanted to give her 
a hearing. Saddles, harness and carriages may, 
under some circumstances, be necessaries, but ordi- 
narily are not.* Presents from a bridegroom to his 
bride may be necessaries, f So much is allowed to 
Cupid and cupidity. And so, on such occasions, 
the law tolerates a certain amount of smartness, and 
deems wedding garments necessary for an infant 
about to many. I Law and gospel agree in this, 
only the latter makes them indispensable. To mili- 
tary gentlemen a similar concession is made, and 
the nniform of an officer's servant is adjudged nec- 
essary ; but not cockades for his whole company ; 
nor in another case would the court stand a tailor's 
bill of £840 for thirteen months, including 19 
coats, 45 waistcoats and 38 pairs of trousers. | But 
to other people dandyism is superfluous — no kid 
gloves, cologne, silk cravats or walking canes.g 
An insurance contract is not a necessary, say the 
books, If bat this cannot apply to life insurances, 
which are as unavoidable now-a-davs as taxes. An 
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infant's board is a uecessary,* but not so with tim- 
ber to repair hia house, f And, finally, to come 
down to the matter of greatest interest to our pro- 
fession, counsel fees in a snit about the infant's real 
estate are said not to be necesaai-y. J The Connec- 
ticut courts hold that there is no just gi-onnd for 
this rule, II and thia seema more consonant with 
reason, for a suit is frequently the only means by 
■which the infant can be redressed. But the case 
which most astonishes us is one in which the Eng- 
lish court recently decided, that, unless special cir- 
onmstances are shown, tobacco is not a necessary to 
any infant! How this reads, when we are informed 
that at a recent dedication of a new inn of court, 
the lord high chancellor, the lord chief- justice, and 
many of the judges and most eminent counselors of 
England, smoked after dinner in the withdrawing 
room, with and out of compliment to the Prince of 
Wales! Perhaps this is one of the "special circum- 
stances " under which the use of tobacco would be 
tolerated in an infant. 

The measure of necessaries is affected by the char- 
acter of the tribunal to which it is left to decide- 
As we have seen, conrts are always restricting the 
verdicts of juries on this point. Twelve men have 
60 many more wants than one man, that they natu- 
rally take a larger view of the subject. In the soli- 
taire case, it was held that the question was one for 
the judge and not for the jnr^-, and accordingly the 
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verdict was set aside. JuBtice Coleridge, in the 
betting-book case, remarking on tJiis, observed : 
"It would make the determination of these cases 
turn too much upon the individual tastes or ideas 
of the judge. For instance, as to smoking, Sir 
Benjamin Brodie vehemently objected to it ; and 
perhaps a judgment against cigar cases might result 
from Baron Bramwell's disliking it." The better 
doctrine seems to be, that it is a question for the 
jury, unless they are too liberal, and then it be- 
comes a question for anotJier jury. Thus juries are 
"pressed" into right verdicts, as Pat was " to turn 
volunteer." The admission of women to the jury 
box will probably render pretty much every thing in 
the shops necessary for wives and infants. A hitter 
day will that be for the ghost of the wretched 
Abingerl 



WAGERS. 



No. 145 of the Spectator is mainly devoted to U 
complaint against wagering disputiints at the coffee 
houaeB. It seems they wei'e mostly law students ;. 
"I will not here repeat what Hudibras says of sach J 
disputants,* which is so true that it is almost pro-1 
verbial ; but shall only acquaint you with a set irf'I 
young fellows of the inns of court, whose fathers J 
have provided for them so plentifully that they 1 
need not he very anxious to get law into their head&l 
for the service of their country at the bar," One of ■ 
these offensive and unlearned, but wealthy young.I 
gentlemen (the correspondent goes on to complain),. T 
offered to lay him ten guineas that he had i 
quoted a passage from Tacitus, and the correspo 
ent "was dumb for want of ten guineas." This] 
same young gentleman, he continues, " h£ 
guineas upon questions in geography, two that the I 
Isle of Wight is a peninsula, and three guineas to I 
one that the world is round. We have a gentleman J 
comes to our coffee house, who deals mightily voM 
antique scandal ; my disputant has laid him twentj 
pieces upon a point of history, to wit : tliat Csei 
never lay with Cato's sister, as is scandalously i 
ported by some people. There are several of thi 
sort of fellows in town, who wager themselvea inf 

"" 1 have heard old cunning atagera 




stateBmen, hiatoriana, geogi'aphera, mathematicians, 
and every other art, when the peraons with whom 
they talk have not wealth equal to their learning." 
In No. 5"2l, a correspondent tells howhe haa made a 
fortune by wagers : " Whenever I heard any narra- 
tion nttered with extraordinary vehemence, and 
grounded upon considerable authority, I was always 
ready to lay any wager it was not ao. * * * * 
I had arrived at a particular skill in warminga man so 
far in his narration as to make him throw in a little 
of the marvelona, and then, if he haa much fire, the 
next degree is the impoeaible. Now this is always 
the time for fixing the wager." 

Brooke's coffee house in London was the great 
resort of betting men, and the betting-book of that 
establishment, still preserved, records many singu- 
lar wagers. Horace Walpole gives accounts of sev- 
eral wagers in his time ; for instance, Lord Cob- 
bam, on a wager of five guineas with Lord Nugent, 
apit in Lord Hervey's hat which he was holding in 
his hand ; " a man dropped dead at White's door, 
and was carried in, and the club immediately made 
bets whether he was dead or not, and when they 
were going to bleed him, the wagererafor his death 
interposed and said it would affect the fairness of 
the bet." One Blake " betted 1,500.'., that a man 
could live twelve hours under water, hired a despe- 
rate fellow, sunk him in a ship by way of experi- 
ment, and both ship and man have not appeared 
since," Doubtless an interesting history might be 
written of gaming and wagers, but that is not our 
province. I will only add that the mania for bet- 
ting, prevalent in Addison's and Walpole's day, m- 
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creased down to a period within tlie memory o 
now living. 

At common law wagers were generally valid, al- 
though not favored. This doctrine, through the 
good sense of judges and the increasing morality of 
communities, has been for a century growing; more.'| 
hedged about by restrictions and by statutory snacfe 
ments. At law, wagers are now not vecoyerable^ 
when the parties had no interest in the subject ( 
the bet ; where it tends to immorality or a breaoh 
the peace, or the injury of third iTersons, or to thf 
introduction of indecent evidence ; nor where i^ 
tflnds tiO restrain the exercise of an office or privi 
lege, or is against sound policy, etc. It may t 
Btructive to look over some of the older decisions o 
the snbject, and may disabuse some theologians anfl 
moralists of the idea that the world is a great defl 
worse than it used to be, in one respect at least. 

One of the earliest cases is /*ope v. SI. LBffer(Sa.\ 
344). before Lord Holt, in 1G93. At play at bac^ 
gammon, one of the players stirred one of his men^ 
but did not move it from the point, i 
tion was whether he was bound to play it? On thjjl 
a wager of £100 was laid, and the determination 
referred to the groom porter ; and now in an actionj 
the question was on the statute against gaming^ 
whether this was within the statute? And it i 
held this wager was not prohibited by the statuiss 
for it was not on the chance of the play, but on t" 
right of the play, which is a collateral matter. 
case was cited as authoiity in a similar case a o 
tury later, but the court seemed to think thatit haJ 
outlived its usefulness. 
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Earl of March v. PUjoi {5 Burr. 2802), A. D. 
1771, is one of the moat charming cases in the 
books. It exhibits the filial affection of ingenuous 
British youth in a truly admii-able light, " The 
cause was tried before Lord Mansfield. It was a 
contract made at Newmarket. The wager was 
originally proposed between young Mr, Pigot, the 
defendant, and youog Mr. Codriugton, to ran their 
fathers (to use the phrase of that place), each 
against the other. Sir William Codrington, the 
father of Mr. Codrington, was then a little turned 
of fifty; Mr, Pigot's father was upward of seTenty. 
Lord Ossoiy computed the chances, according to 
the aboTe-mentioned ages of their respective fathers. 
Mr, Codrington thought the computation was made 
too much in hia disfavor. Whereupon Lord March 
agreed to stand in his place, and reciprocal notes 
were accordingly given between the earl and Mr. 
Pigot." Young Pigot agreed to pay March 500 
guineas if old Pigot died before Sir William Cod- 
rington, and March promised to pay young Pigot 
1,600 guineas in case old Codrington did not sur- 
vive old Pigot, No mention was made about the 
old fellows tlieii being dead or alive. But the 
joke was that old Pigot was actually dead; he died 
at Shropshire at two o'clock in the morning of the 
same day on which his hopeful son made the hu- 
morous wager after dinner. The fact, however, 
was not known to any of the parties. Passionate 
grief rendered young Pigot momentarily forgetful 
of his honor, and he declined to pay the wager. 



"The objectio 



1 that the contract w 



B void." 



For immorality and indecency, of course? Ob, no! 



"It was without any consideration, for there waa 
DO possibility of the defendant's winning, his father 
being then actually dead, and therefore he ought 
not to lose." But the bet wafi held good, and no 
animadversion against its cliaracter was made by 

I great Lord Mansfield, And so the excellent 
young Pigot, besides being overwhelmed with grief 
at his sudden bereavement, had to pay his note. It 
was sncakingly mean aud inconsiderate Jn the old 
man to die in this underhand way, and thns sub- 
ject bis sou, the companion of young noblemen, to 
the mortification of having bet against a dead cer- 
tainty. It was a great joke ou him, and no doubt 

had to pay many dozens of wine to his friends on 
the event. But it was what you might expect of 
old Pigot, for the record does not show that he waa 
of noble blood, and so we infer he was plebeian, and 
knew no better. We cannot understand Lord Ken- 
yon's I'emark in Good v. Elliot, that this wager waa 
" somewhat indecorous," and are glad to know that 
this is the only reprimand to be found among the 
English judges of a transaction so admirable. 

[n Jones v. Randall {Cowper, 37), it was decided 
in 1774, that an aetion lies to recover money won 
upon a wager, " whether a decree of the court of chan- 
cery would be reversed or not on an appeal to the 
House of Lords," unless the motive be immoral. 
In arguing against the wager, Mr. Dunning madei 
the following startling statements; "It is ei 
to the validity of a wager that the event be coutiu' 
gent. But the laws of this country are clear, evij 
dent sai certain J all the judges know the laws, 
knowing them, administer justice with uprightnej 
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Bud integrity: The event, therefore, was certain," 
I^rii ManafieM condescends to a little grave fan in 
'lis decision: "This contract is equal between the 
Pwtiea; they have each of them equal knowledge or 
^nal ignorance; and it is concerning an event 
*liich, reasoning by the rules of predestination, is, 
^ be safe, so far certain that it mnst be as it should 
afterward happen to be. But it is a futare event 
f^ually uncertain to the same or of a different opin- 
ion with the chancellor; the presumption, if any, is 
^'sther against the person betting in opposition to 
the chancellor's judgment," "As to the certainty 
Tif the law mentioned by Mr. Dunning, it wonld be 
"Very hai'd upon the profession if the law was so cer- 
tain that everybody knew it; the misfortune is that 
it is so uncertain that it costs much money to know 
what it is, even in the laet resort." His conclusion 
is timt the transaction "contains nothing either 
immoral or contrary to justice," He admits that, 
if the present wager had been made with one of the 
jndgea, or with one of the lords, it would have been 
a bribe; and that, "if laid with the attorney or 
connsol in the cause, it would have been objectiona- 
ble," 

Judge Van Ness, of tliis State, once prononnced 
this "a strange decision," and Mansfield himself 
seemed afterward to think so, for in the argument 
of the subsequent ease of Da Oosta v, Jones, he in- 
terrupted counsel to say, "Never was a question 
more doubtful how it would be decided, till it wits 
actually determined." 

It was held iu a more modern case, Evans v. Jones 
(5 M. & W. 77), that a wager as to the conviction or 
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acquittal of a prisoner oa a criminal charge is void. 
One of the judges observes; "It is too late now to 
say that no wager can be enforced by law, but I 
think it would have been better if they had origin- 
ally been left to the decision of the jockey club." It 
is never too late to mend, and it would be hard in- 
deed if the bending of the legal twig made an inflexi- 
ble tree. 

The celebi-ated ease of Da Costa v. Jones (Cowper, 
729) was an action on a wager between the plaint- 
iff and the defendant upon the sex of Monsieur Le 
Chevalier D'Eoti. The subject of the wager was a 
man of singularly effeminate appearance, who was 
connected with tlie French embassy at London, in 
1763. Ho had served with credit as a soldier. The 
question of his sex was deemed worthy of the atten- 
tion of' the French parliament, which decreed him 
to be a woman, and to wear feminine apparel, which 
he did for many years in Paris and London. Horace 
Walpole says of him : " She looked more femioiue, 
as I remember her, in regimentiils, than she doea 
now. She is, at best, a hen-dragoon or a herculean 
hostess." And again, '"'Lord Mount-Edgcumbe 
said excellently, that 'Mademoiselle D'Eon is her 
own widow.'" Good Hannah More dined with 
him, and wrote: "She is extremely entertaining, 
has universal information, wit, vivacity and gayety. 
Something too much of the latter (I have heard) 
when she has taken a bottle or two of Bnrguudy; 
but this being a very sober party, she was kept en- 
tu-ely within the limits of decorum." The agree- 
ment in the above case was that the defendant, in 
consider.ation that the plaintiff would then and 




there pay him seTenty-five guineas, should pay the 
plaintiff three hundred pounds in case the cheva- 
lier should at any time prove to he a female. The 
case was tried heforc Lord MansGeld, in 1777, and 
the plaintiff had a verdict, which must have been 
founded on evidence of the chevalier's femininity. 
On motion in arrest Lord Mansfield said the case 
had -'made a great noise all over Europe;" that 
he was " sorry that the nature of the action had not 
been more fnlly considered;" and that the wit- 
nesses "had not heen told they might refuse to give 
evidence if they pleased:" He continues: "That 
two men, by laying a wager eoncemiug a third per- 
son, might compel hia physicians, relations and ser- 
vants to disclose what they knew relative to the 
subject-matter of the wager would liave been an 
alarming proposition ; " and quite appropriately he 
adds: " the bare stating of it would have startled." 
He then supposes the case of a " wager upon a mark 
or defect in a woman's body. Will the court say 
they would suffer her chambermaid to be called, to 
give evidence upon such a question?" He consid- 
erately remarks, " a wager whether the next child 
ehall be a boy or a girl hurts no one." His con- 
clusions are that this action will not lie because it 
tends to indecent evidence, and to disturb the peace 
at the individual and of society. 

In Aiker/old v. Beard (3 T.K. 610), A. D. 1788, 
it was held that a wager respecting the future 
amount of any branch of the public revenue is ille- 
gal, because it leads to an improper discussion, and 
is contrary to sound policy. The wager was five 
goineafi whether the Canterhnry collection of the 



k 



50 WAQEIiS. ^M 

duty on hops for the year 1786 would amonnt to 
more than the Canterhury collection for the preced- 
ing year. It was argued in favor of the wager that 
it did not appear that the parties were hop-growers, 
and consequently neither could he insfcriiraentai in 
diminishing the revenue on account of any bias 
arising from the wager; nor could the wager have 
deterred either party from growing hops, for the 
hops for that year were planted and in hlossom. 
The argument that needed this answer, although 
made by Erskine and Garrow, seems queer logic, for 
if one had an interest in diminishing the revenue, 
the other had an interest in increasing it, and so 
the matter was equal. The court put their decision 
on the ground that it was an "impertinent wager," 
and tended to " expose to all the world the amount 
of the ^wJ/i'c revenue!" Buller put it on the ground 
that it was an "idle wager," and that uo "wager 
between two persons not interested in the subject- 
matter is legal." 

Good V. Miot (3 T. E. 693), A. D. 1790, was a 
case on a wager, whether Susannah Tye had or ]iad 
not, before a certain day, bought a wagon. A ma- 
jority of the court held the wager binding. Buller 
dissented, and observed: "If the bet is founded on 
the private transactions, or the interest of a third 
person, I think it is void. * * * If it concern 
the person of another, no action can be maintained 
upon it. And therefore I am of opinion that a bet 
on a lady's age, or whether she has a mole on her 
face, is void. No third person has a riglit to make 
it a subject of discussion in a court of justice, 
whether she passes herself in the world as being 
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more in the bloom of youth than she really ia, or 
whether what ia apparent to every one who sees her 
is a mole or a wart; and yet these ai'e circum stances 
which cannot, in a conrt of law, be stated as an in- 
jury; for if a man say that a young woman who 
passes for S3 years of age is 33, or that she has a 
wart in her face (which is considered a nasty thing), 
no action will lie for it. I will put one case more, 
which, if it do not appear too ludicrous, perhaps 
may be found to bear upon the present question. 
Suppose a bet were made whether a young lady 
squinted with her right eye or her left eye; shall it 
be the subject of sober inquiry in a court of justice 
how the organs of her eyes are formed, and which 
of them it is that looks directly to the object before 
her? Shall the parties in the action be permitted 
to say the inquiry is no injury to her, for everybody 
sees that she squints, and it makes no difference 
to her whether it be with one eye or the other? No. 
The answer is, you, the plaintiff and defendant, 
have no right, by an idle, wanton bet of yours, to 
bring her person, or even her name, in question." 
Who would suppose that this was the judge who 
held that a husband had a right to chastise his 
wife with a stick not bigger round than his thumb? 
The gallant judge, however, seems, satirically, as 
careful of Sewmarket contracts as' the court in 
March v. Pigot : " If a person of high rank were to 
BcU a horse at Newmarket to a person jnst 31 years 
of age, for £5,000, whatever the laws of Newmarket 
may justify, it would not be a jileasant thing to 
have it discussed in a court of justice, whether the 
horse were worth moi-e than £,%5." 
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In liaison v. Hall (Peake, N. P. 137), A. D. 1798*1 
there was a wager that the plaintiff "did not find' . 
two geldings to trot 33 miles in two consecutive 
hours," The feat was accomplished bj trotting one 
horse twelve miles, another four miles, and then the 
first horse twelve miles more. {How this made ' 
thirty-two miles is not explained.) It was insisted 
for the defendant that the meaning of the agree- 
ment was that each horse should trot sixteen miles, 
but Lorf Kenyou thought not. He suited the 
plaintiff on this point bnt nonsuited him on an- 
other. 

In 1808, in Hartleys, Rice (10 East, 30), itwasheld 
that a wager, whereby, in consideration that the 
plaintiff promised to pay the defendant fifty guineas 
in ease he, the plaintiff, should be married within six 
years, the defendant promised to pay the plaintift 
the like sum if the plaintiff should not be married 
within that time, was void as being in restraint of 
marriage, no circumstances being shown to render 
such restrai((t prudent and proper in the particular 
instance. The coiu-t, consisting of EUenborongh, 
Grose, Le Blanc and Bayley, were a marrying court, 
and would not listen to a man contracting to keep 
himself out of bliss for so short a period even as six 
years. 

In Hussey v. Crichitt (3 Camp. 168), A. D. 1811, 
it was held that an action may be maintained upou 
a wager of a rump aud dozen whether the defend- 
ant be older than the plaintiff. The parties were 
dining in JFurniTal's Inn Hall. The only doubt 
among the court was that entertained by Sir James 
Jklansfield, whether he judicially knew the meaning 
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of a romp and dozen. The dinner cost £18. But 
it seems that evidence was resorted to for the pur- 
pose of explaining the meaning of the cabalistic 
phrase. And in Bulling v. Frost (1 Eap. Cas. 336), 
Lord Kenyon held an action maintainable to re- 
cover money lost at the game of all fours, the rules 
of vfhich must have been proved and explained on 
the trial. 

In Oilhert v. Sykes (16 East, 150), in 1813, itwas 
held that a wager, by which the defendant received 
from the plaintiff one hundred guineas on the 31st 
of May, 1803, in consideration of paying the plaint- 
iff a guinea a dayas longas Napoleon Bonaparte, 
then first consul of the French i-epuhlic, slionld 
live; which bet arose ont of a conversation upon the 
probability of his coming to a violent death by 
assassination or otlierwise, is void, on the grounds 
of immorality and impolicy. It appeared that the 
defendant paid his guinea daily from May Slst, 
1802, to December 25th, 1804, hnt no longer. He 
evidently thouglit Christmas a good day to stop on. 
The plaintiff claimed i;3,296. It was shown that 
the bet arose after dinner at the defendant's table, 
and evidence was adduced to show that it was not 
intended seriously, but that, although the plaintiff 
offered to cancel it, the defendant stuck to it out of 
a sense of honor. The jury found for the defend- 
ant. It was argued that the bet was impolitic, as 
giving the plaintiff an interest in the life of a for- 
eign sovereign, who had become an enemy. Lord 
EUenhoi-ough gave heed to this suggestion : " Then 
is not the interest created by this wager likely to 
induce more proximately mischievous consequencoa 
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to the public than the other inatancea which hard 1 
been considered as having that tendency? The! 
mischief is more to he regai^ded at a time when it 1 
has been announced by that enemy, in the preser- 
vation of whose life tlie plaintifE haa thus created 1 
an interest to himself, year after year, that there is | 
a large force collecting on the opposite coasts ready j 
to be poured into this kingdom, and every Sunday ] 
the minds of the subjects are kept alive to the dau- 
ger; and Bhall it be allowed to a subject to say, that 1 
in case of such an event happening as an iuvasion I 
of the kingdom by the French ruler, the loss of 365 I 
guineas a year depending on that life, would have I 
no operation on his mind when opposed to the call 1 
of active duty toward his comitry; that the i 
duties which hind man to man are in no hazard of ^ 
being neglected, when put in competition with i 
dividual interest; that it is not an object to na 
prevent even the suspicion, and to repel from us the I 
malignant imputation that we countenance in any I 
manner the idea of assassinating an enemy, andf 
thereby guard against any attempt on his part toil 
retaliate upon a life most dear to us aU." Truly,. ■ 
this was a most immoral wager — binding thol 
plaintiff not to kill Napoleon, when it became hisM 
duty to do so, and binding the defendant to t 
his life in order to end his obligation to pay! Bnfrn 
the passage quoted from Lord Ellen borough's opin-ir 
ion affords striking judicial evidence of the paaiav 
which Napoleon's fictitious demonstrations of invi " 
eion had created in the kingdom of Great Britaidi 
If the little corporal had really set foot on BritiaF 
soil, he would have had nothing to fear from 1 




lordship iudiyidnally, for he was turned out ol the 
awkward squad of the Lincoln Inn soldiery ou 
ai^count of iucorrigihle unfitness for military affairs. 
Napoleon again came in court in Phillips v. Ives 
(1 Hawle, 3(1), A. D. 1838, in which it was held that 
a wager, whether or not Napoleon Bonaparte wonld, 
within a specified time, he removed or escape from 
St. Helena, was illegal and void. In the prevailing 
opinion the judge said: " I hold that no bet of any 
kind, about any hnman being, is recoverable in a 
court of justice," Two jndgea, however, dissented, 
holding that the subject was too far removed to be 
affected by the wager, either mentally or physically, 
Bland V. CoUett {4 Camp. 187). A. D. 1815, involves 
s Newmarket episode. The plaintiff, defendant, 
and a person of the name of Porter, having been at 
the Newmarket races, in October, the plaintiff one 
evening boasted of being acquainted with Lord 
Kensington, and having couvei-sed with him on the 
turf at a former Newmarket meeting. Porter 
asserted that the plaintiff had never spoken to 
Lord Kensington in his life. A bet was talked of 
on the subject, hut none was then laid. Next 
morning the parties agaiot met, when Porter asked: 
" What will you now lay that you conversed with 
Loi-d Kensington?" The plaintiff answered 80 
guineas to 10." The money was accordingly de- 
posited in the hands of the defendant, a 
holder. Upon which Porter exclaimed: "Now I 
have yon; I have made inquiries, and the peraou 
you conversed with was Lord Kingston, not Lord 
Kensington." The plaintiff owned his mistake, 
but said he had been imposed on, and gave notice 



to the defecdautnot to pay over his money. Held, 
a valid wager. 

Ill Dilchburn y. Goldsmith (4 Camp. 153), 1815, a 
wager of ^300 to £100 that Joanna Sonthcote would 
be delivered of a male child before a certain day, 
was held void. Joanna, it will be remembered, 
was an impostor who claimed that she was to b*; 
come the mother of a new Messiah. It was strena- 
onsly urged by counsel, that the wager was nnolK 
jectionable on the score of injury to her feelings 
she baring announced that she was pregnaut of I 
male child, although she pretended still to I 
virgin; and besides she was dead at the time of tlws 
trial. But as soon as it came out in evidence tha^ 
she was unmarried, Cliief Justice Cfibba stopped 
the trial and dismissed tlie Ciiuse. 

Campbell v. Richardson (10 Johua.) 406, 1813, 
was a case where the defendant had set up a mar^ 
to be shot at for 25 cents a shot, and offered the 
plaintifl, if he hit it, to pay him $20. The plaiit 
tiff hit the mark, and it was held that thil 
action to recover the $30 was not amiss. This WM^ 
as the court said, an innocent wager, certainly, : 
there ever was one. N'o doubt Lord Ellenborougi 
would have saataioed it, on the ground that it wa 
a praiseworthy method of training op marksmen t; 
resist the incursion of Napoleon, and Lord EldoOj 
I dare say, would have held the wager innocei 
nnbiased by any feeling of envy, although he wa 
anotoriouslybad shot himself, and was never know: 
to kill any thing but time, as his brother, Lori 
Stowell, said, 

F-kher v. Wallham (1 Dav. & JI.) was a case of i 
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wager by the defendant tliat he woold not sustain 
his examination as an attorney and be admitted to 
practice. Altliongh he passed, yet this was held 
void as a "bubble bet," that is, one which the de- 
fendant had the power to win at his pleasure. This 
may be good law in England, but no one could be 
rejected here if he cried ever so hard. 

Although courts are sometimes in doubt upon 
wagers as to others, they never have had any doubts 
when the wager concerned themselves. They are 
as sensitive as Judge Buller's lady with the mole 
jn her face, as to any inquiry by way of wager into' 
the extent of their knowledge. So Lord Ellen- 
borough, in 1810, in Henkin v. Guerss (12 East, 
317), an action on a wager as to the practice of tho 
court upon a given point, held that he would not 
hold any thing, not even hold still to hear the 
ease. He was not bound to "answer impertinent 
questions." It was an "extremely impudent 
attempt to compel the court to give an opinion 
npon an abstract question of law, not arising out 
of pre-existing circumstances in which the parties 
had an interest." No doubt the parties thought 
themselves lucky to escape from his paws without 
being transported for oontempt. 

Even more violent on another question was Lord 
Loughborough, in BmwiY. Leeso)i{% H. Bl. 43), in 
1797. Knowing his lordship to be a constant fre- 
quenter of Brooke's and White's, and intimately 
acquainted with the mysteries of gambling, the 
parties were doubtless not prepared for the follow- 
ing roar, but probably depended on an exercise of 
the knowledge intimated in his lordship's last sen- 
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" Do not swear the jury in this case, but let 
it be struck out of the paper. I will not try it 
The administration of j'ustjee is insulted by the 
proposal that I should try it. To my astonishment, 
I find tliat the action is brought on a wager as to 
the mode of playing an illegal, disreputable and 
mischievous game called 'hazard;' whether, allow- 
ing Beven to be the main, and eleven to be a nick 
to seven, there are more ways than six of nicking 
seven on the diceP Courts of justice are consti- 
tuted to try rights and redress injuries, not to solve 
the problems of the gamesters. The gentlemen of 
the jury and I may have heard of ' hazard ' as a 
m.ode of dicing by which sharpers live, and young 
men of family and fortune are ruined; but what 
do any of us know of 'seven being the main,' or 
'eleven being the nick to seven?' Do we come 
here to be instructed in this lore, and are the 
unusual crowds (drawn hither, I suppose, by the 
novelty of the expected entertainment) to take a 
lesson with us in these unholy mysteries, which 
fchey are to practice in the evening in the low gam- 
ing houses in St, James street, pithily called by a 
name which should inspire a salutary terror of 
entering them? Again, I say, let the cause be 
struck ont of the paper. Move the court, if you 
please, that it may be restored, and if my brethern 
think that I do wrong in the course that I now 
take. I hope that one of them will officiate for me 
here, and save mo from tlie degradation of trying 
whether there be more than six ways of nicking 
seven on the dice, allowing seven to be the main 
and eleven to be a nick to seven' — « qui ai ion, after 
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all, admitting of no dotiM, and ca])able of mathe- 
matical demonstration," The court, on review, sus- 
tained this decision. They could hardly do other- 
Tvase, for Alexander was the only one of them who 
knew any thing of the subject, and he, as we have 
seen, "would not tell." Counsel, in arguing this 
case, cited Fope v. St. LegeVy but it received no 
credit. 
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THE ANIMAL KINGDOM IN COURT. 

One of man's proudest boasts is hia assumed 
Btiperiority to, and sovereignty over, the brute crea- 
tion. In a state of innocence, we are informed by 
a reliable authority, he had dominion given to him 
over the beasts. His superiority was early lost, in 
a great degree — perhaps aa one of the sad conse- 
quences of the fall. In a state of nature, even since 
the fall, liis sovereignty has been occasionally, in 
some measure, restored; probably as a reward for 
his desertiou of the impurities of the world and of 
society. Thus, in Cowper— a recognized legal 
authority — ^Alexander Selkirk, cast away on adeseii' 
island, says to himself: 

"T'm niotiarcli ot all I survey, 

My right tliere is none to dispute. 
Fnim the center all round to the sea, 

I'm lord ot the fowl and the brute." 

This was not a mere empty boast, for lie sayd 
later, in speaking of the docility with which tbej 
animal ratie yielded to his authority: 

" Their taineneaB is stoolting to me." ] 

How different in a state of so-called eivilizatiou ^^ 
We pay taxes on our dogs, and they give us fiydro — 
phobia; we feed our horses dainty oats, and iuatal-^ 
them in luxurious stables, and they kick us or rn^z^ 
away with us; we transport the bee from the rougti 
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nest tree to a neat and comfortiible hive, and he, ^M 

ot caring a straw, stings lis; we pay several thou- ^M 

saad dollars for a fine ram and he butts as, or for a ^M 

blooded bull, and be lifts us, unwilling, over the ^M 

fence, when we would go our own gait. How feel- ^M 

ino-lv finfis tbe nbilosnnher rjflnnfio dfiserihe what hn ^ 



ingly does the philosopher Launeo describe what he 
nodergoes for his ungrateful eur: "I have sat in 
the stocks for puddings he bath stolen, otherwise 
he bad been executed; I have stood on tbe pillory 
for geese he hatb killed, otherwise be had suffered 
for't." 

But our damages are not confined to our own 
persons. We are forced to pay for the hurt that 
animals cause others. Exactly to what extent 
mankind are legally responsible to each other for 
the pranks of the animal kingdom, has a good deal 
puzzled tbe courts to determine, but the rules 
arrived at have been well summed up by Judge 
Selden, in Earl v. Van Alstyne, the (juotation of 
which, as possibly a piece of superfluous serions- 
nesa, I now apologize for, before proceeding to tbe 
normal levity of my subject. Tbe learned judge 
says the gist of the decision is: "1. That one who 
keeps or owns an animal of any kind, becomes liable 
foranyinjury the animal may do, only ontbegi-ound 
of some actual or presumed neglect on bis part, 
2. That it is essential to tbe proof of neglect, and 
sufficient evidence thereof, that tbe owner be shown 
to have bad notice of tbe propensity of tbe animal 
to do mischief. 3. That proof that the animal is 
of a savage and ferocious nature is equivalent to 
proof of express notice. In such cases notice is 
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Ab we have seen in " Law and Lawyers in Liters 
tiii'e," dogs have been a prominent subject of mock- 
trials among authors. Aristophanes and Racine 
have condescended to them. And in real life they 
have acted an important part as the cause of con- 
siderable litigation. ' ' Dogs " forma a distinct head 
in the digest. Grave judges have said and decided 
kind things about them. 

Eldon's dog Pincber is famous, and his master 
made a testamentary provision for him. He was 
introduced into several portraits of his lordship, 
who said : " Poor fellow, he has a right to be painted 
with me; for when my man Smith took him the 
other day to a law bookseller's, where there were 
several lawyers assembled, they all received him with 
great respect, and the master of the shop exclaimed: 
' How very like he is to old Eldon, pai-ticularly when 
he wore a wig; ' but, indeed, many people say he is 
the better looking chap of the two." 

Erskine had a favorite dog that always attended 
him in consultation, and apparently gave more heed 
than his master. It is true that on this side of the 
Atlantic it has been mooted whether dogs are prop- 
erty; but in Great Britain, as I infer from a cur- 
Bory view, they have always been held capable of 
being stolen as well as of stealing. What has made 
the English judges so tender toward dogs I cannot 
guess, unless it may be that they themselves so 
strongly resemble pocdles, when they get thcirwigs 
on. They have held that to justify the killing of 
a dog for pursuing fowl, be must be oanght and 
alain infiagrante delicto. Dogs are protected, too, 
against deceit and undue influence. Thus in 
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Townsend v. Wathen (9 East, 277), the defendant 
was possessed of a certain wood, situate near the 
premises of the plaintiff, and wrongfnlly intending, 
etc., to destroy the plaintiff's dogs, had placed 
traps in and ahout the wood, and near to certain 
pnhlic highways and footways, and near to the 
grounds of the plaintiff, and had placed pieces of 
flesh and strong-smelling things in and abont the 
said traps, and had procured to be trailed around 
abont the traps similar attractive scents, and had 
continued the same, etc.; the plaintiff's dogs were 
thus often caught, and there was evidence that the 
defendant had offered his servant Is. for every dog 
killed. It was said "Per Cur." — I don't under- 
stand that this really means " by a dog," although 
it would seem not unreasonable — that this could 
not be tolerated. In another action, of damages 
for etahbing a dog, which occurred in a dog tussle, 
the plea was held bad on demurrer, because it did 
not allege that the stabbing was necessary to part 
the dogs. And again, where the plea attempted to 
justify the killing of a dog because he was rnnning 
after hares, it was held bad, because it did not aver 
that the dog belonged to an nnqualified person, 
etc. Vere v. Lord Oawder {U East, 56S). Chief 
Justice Holt seems to be an exception to the rest 
of the English judges on this point, for he held, in 
Smith v. Pelah (2 8tr. 1264), that if one ti-od on a 
dog's toes, and the dog i-esented it, an action would 
lie against the owner; but he put it on the ground 
that the dog had once bit a man, and the owner 
had neglected his duty of hanging the offender. 
Two things are inforablG from this: first, that Chief 
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Justice Holt was not froubled with corns; and 
second, that some dog had, at some time, "got a 
holt of him," iia tho countrymen phrase it. We 
know that Lord Camden was very tender of inflict- 
ing the punishment of the stocks, because he once 
sat in tliem himself, by way of experiment, and his 
friend forgot him and left him locked in for ten 
hours. So, too. Judge Holt, in his youth, which 
was a wild one, may haye had a dose of dog's tooth, 
which left au eqaally deep-seated impression. 

On the other hand, in Statisfeld v. Boiling (23 
L. T. Rep. [N. S.] ?9'9, Ex.), it was held where a 
shopkeeper had spread poison on bread and cheeae, 
and placed them under his eonnter, for the purpose 
of destroying rats, and the plaintiff's dog came be- 
hind the counter and ate the poison, and died in 
consequence, that the defendant was not liable. 

In America, dogs have not heen treated with the 
like respect. Wiley t. Slater (33 Barb. 50G) was 
an action to recoyer damages for injuries inflicted 
by the defendant's dog on the plaintiff's dog. Judge 
W. F. Allen, who for some years controlled the 
finances of this State, could not control his sense of 
the ridiculous on this occasion, and held forth as fol- 
lows: "This is the first time I have been called on 
to administer the law in the case of a pure dog 
fight, or a fight iu which the dogs, instead of the 
owners, were tbc [trineipal actors. I have had occa- 
sion to preside upon the trial of actions for assaults 
and batteries originating in affrays in which the 
masters of dogs have borne a conspicuous part, and 
acquitted themselves in a manner which might well 
have aroused the envy of their canine dependents. 
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The Ijraneh of the law therefore applicable to direct 
'OonSicts and collisions between dog and dog is en- 
tirely new to me, and this case opens np to me an 
entire new field of investigation. I am con- 
strained to admit total ignorance of the code duello 
among dogs, or what constitutes a just cause of 
offense, and justiGes a resort to the uHima ratio 
regein" — (rej^wm, your honor means, and very sig- 
nificant is the cori-ect termination in this con- 
seotion) — -"a resort to arms, or rather to teeth, for 
tedress; whether jealousy is a just cause of war, 
or what different degrees and kinds of insult or 
slight, or what violation of the rules of etiquette, 
entitle the injured or offended beast to insist upon 
prompt and appropriate satisfaction, I know not, 
And am glad to know that no nice question upon 
the condnct of the conflict, on the pai-t of the prin- 
wipal actors, arises in this case. It is not claimed 
upon either side that the straggle was not, in all 
iBspects, dog-like and fair. Indeed, I was not he- 
lore aware that it was claimed that any law, human 
or divine, moral or ceremonial, common or statute, 
undertook to regulate and control these matters, 
but supposed that this was one of the few privileges 
■which this class of animals still retained in the do- 
niesticatfid state; that it was one of theii- reserved 
Tights, not surrendered when they entered into and 
'l>eGame a part of the domestic institution, to settle 
md avenge, in their own way, all individnal wrongs 
gnd insults, without regard to what Blackstone or 
my other jurist might write, speak or think of the 
'rigbts of persons,' or 'rights of things.' I have 
keen a, firm believer with the poet in the iosiruet- 
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ive" — {intuitive, Mr. Eeporter, I guees) — "if not 
Bemi-diyine right of dogs to figlifc; and with him 
would say: 

' Let dogs delight to bark and bite, 
For Udd Uatli madu tliem so; 
Let benra and lions growl and fight, 
For 'tiB tlieir nature to.' 

"It is possible that, bad the owners oi both doga 
been present, the belligei-ents would have been 
changed, and the familiar questions growing out of 
son assault demesne, and molliter vianus impot^uit, 
would have heen presented, hut no auch questions 
are made here. 

" The defense is not rested upon the principle of 
self-defense, or defense of the possession of the 
master of the victorious dog. Had this defense 
been interposed, a serioua and novel question wotild 
have arisen, as to the liability of the offending dog 
for excess of force, and whether lie would be held 
to the same ralea which are applied to human beings 
in like eases offending; whether he would be held 
strictly to the proof of the necessity and reasonable- 
ness of all the force exerted, under the plea that iu 
defense of hia carcase, or the premises committed to 
his watch and care, 'he did necessarily a little bit«, 
scratch, wound, tear, devour and kill the plaintiff's 
dog, doing no unnecessary damage to the body or 
hide of the said dog,'" 

Then follow some obUer dicta about the facta o( 
the case, and the judge winds up in this entertain- 
ing strain: "It is very proper to invest dogs with 
some discretion while upon their master's premises, 
in regard to other dogs, while it is palpably wrong 
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to allow a maa to keep a dog who may or will, 
under any circnmBtanceB, of his own volition, attack 
h linman being. If owners of dogs, whether valua- 
ble or not, suffer them to visit others of their spe- 
cies, particularly if they go uninvited, t}iey must be 
content to have them put up with dog fare, and 
that their reception and treatment shall be hospita- 
ble or inhospitable, according to the nature of the 
particular temper and mood, at the time, of the dog 
visited. The courtesies and hospitalities of dog life 
canuot well he regulated by the judicial tribunals of 
the laud. 

"The evidence is slight that the dog died in con- 
sequence o£ this fight I should infer from the evi- 
dence, that he con tinued his annoying visitations un- 
til some one, who did not own a white dog with black 
spots on his head, made use of a shot-gun or 
'Sharpe'sriBe, or some other {sic) snbstitute to abate 
the nuisanco. But as this question is left in doubt 
by the evidence, the judgment of the justice is con- 
clusive 86 to the canse of the death. I can sec, how- 
ever, no just grounds for the judgment. It c 
only be supported on the broad ground that when 
two dogs flght, and one is killed, the owni 
have satisfaction for his loss from the oivuer of the 
victorious dog; and I know of no such rule. The 
owner of the dead dog would, I think, be very 
clearly entitled to the skin, although some, less lib- 
eral, would be disposed to awai'd it as a trophy to 
the victor, and this rule would ordinarily he a full 
equivalent for the loss; and with that, unless the 
evidence differ materially from that iu this case, 1: 
should be content." 
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The judge evidently did not own a dog, or ha 
wcinld not have used those heartless expressions 
about a dog's value. 

In walking througli a park and observing the 
signs, "All dogs found on these grounds without 
their owners, will be shot," a fi'iend of mine ex- 
claimed, "That's a hard case for dogs that can't 
read." This humane idea was carried into practice, 
in favor of the human species, at least, in Sarch v, 
Blackhmi {4 C. and P. 297), in which it was held 
that one who entered an inner inclosure where a 
fierce dog was confined, and was bitten, could main- 
tain hia action for damages, although "beware of 
the dog" was posted up in a conepieuous place, it 
being also shown that he could not read. This is 
one of the few instances in which "ignomnce is 
bliss." But humanity would suggest in such cases 
the exhibition of some pictorial warning to trespass-' 
era ; for instance, a sign representing a man, with a 
dog seizing him by the seat of his trousers, would 
be quite unmistakable, and save the time of the 
courts. Nothing, then, short of physical blindness 
on the part of the trespasser, or judicial blindness 
on the part of the court, would effect a recovery 
from the dog's owner, although there could be no 
objection to a recovery, by the help of nature, from 
the dog, 

A singular dog case arose at the Rensselaer cir- 
cuit a few yeare ago. The dog had jumped up at 
and thrown down and bruised a lad in the street 
It was proved that the dog's master had taught 
him to leap np and take off people's hats with his 
teeth. The jury inferred that the animal wiis prac- 
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ticing this lesson on the boy, and recognizing no 
j-cason why the master should set himself up aa a 
censor of the public manners, and dictate to the 
plaintifE when to cucover, siiid that the plaintiff 
might recover. 

In Loomis V. Terry (17 Wend. 49G), it appeared 
that the plaintiff's son, aged 16, and a number of 
other boys, were hnntiug in the woods of the de- 
fendant, on a Sunday, where the plaintiff's son was 
attacked by u hound, wliich sprang upon him, as- 
sisted by a slut, and broiight him to the ground. It 
was shown that the alut had puppiesnear by, which 
fact tended to make her cross. This, however, did 
not produce snch au effect on the court as the pre- 
Bentation of the puppies did in Les Plnideiirs. It 
appeare<i also that the honud had previously bitten 
people, to the knowledge of the defendant. In 
spite of the fact that the boy was a trespasser, and 
that, too, on the Lord's day, and bad excited the 
maternal apprehensions of the lady dog, a judgment 
of tl5 was sustained. It is to be feared that the 
Bympatbetic mind of Judge Cowen was affected by 
the proof that the defendant, quite naturally, "had 
wished his doga had eaten the boy up." His honor 
seems to lay stress on the assumed fact that "a 
fierce dog is kept without semblance of necessity." 
The case does not disclose, but tiio natural infer- 
ence is, that the hound was the father of the afore- 
aaid puppies, aiid the spouse of the aforesaid lady 
dog. This being so, was he uot a " necessity,"' and 
waa he not acting in the line of his duty and of Mb 
honor, within the recent cases of infringements on 
domestic rights? Judge Cowen lived too early to 
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know the modern refinements on this subject, 
must confess, my sympathies are all on the other 
side in this particular case. If that young rascul 
had been at Snn day-school, learning hia catechiBm, 
as he onght, he would, at least, never have been, 
troubled by the dogmas of the canine order. 

If there is any case in the books, which, more ' 
than another, deserves to be printed in letters < ' 
gold, it is the case of Brill v. Flagler (23 Wend. 
354). In this righteous decision Judge Nelson laid 
it down as the law, that the inhabitant of a dwell- 
ing-house may lawfully kill the dog of another, 
where such, dog is in the habit of haunting hia 
house, and by barking and howling, by day and by 
night, disturbs the peace and quiet of his family, if 
the dog cannot be otherwise prevented from annoy- 
ing them. It is no wonder that the author of these 
words, so full of somniferous balm to weary watch- 
ers, rose to a seat on the federal bench. "It wonld 
be mockery," said this exeelleu.t judge, "to refer a 
party to hia remedy by action; it is far too dilatory 
and impotent for the exigency of the case." Tlie 
jadge speaks feelingly. I dare say the dogs at 
Cooperstown had been noetnmaUy vociferous about 
those days. As to the "action" spoken of, 1 sug- 
gest that it woold be an admirable exercise for soma 
of the devotees of the common-law system of plead- 
ing, to draft a declaration in an action on the case, 
on the facts above stated, as a precedent for the 
young gentlemen in their offices. 

On this subject of pleading, it may be observed, 
it was once held, in Jenkins v. Turner (1 Ld. Raym. 
109), that in an action for keeping a boar accus- 
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tomed to bite animalia, the animalia was euffi- 
ciently certain after vei'dict. And whelps had been 
adjudged good after verdict {3 Lev. 336). It ia 
gratifying to learn that they are good for any thing 
at any time. 

But this most striking case of judicial nervons- 
neas and rancor on the snbject of dogs is Brown t. 
Carpenter (26 Vt. 638), in which the chief-juatice, 
Eedfield, says: " If any animal should be regarded 
as the common terror of all peaceable and quiet- 
losing citizens, it ia such a dog ; " that is " a fero- 
cious and overgrown dog," "and the owner who 
persists in keeping such an animal, without effect- 
ually and physically restraining him, so that he caa 
do no one harm, ought not to complain of his de- 
struction. Ho ought tobegrateful toescapeso; for 
he is undoubtedly liable to, and justly deserves, ex- 
emplary punishment, under the criminal laws of 
the State, and if one injured or hable to injury 
chooses to right himself by abating tho nuisance 
only, he deserves to be regarded as a public bene- 
factor." 

So little respect has the dog, an object of tender- 
ness, aa we have seen, in the EnglisJi courts, re- 
ceived in the American courts, that it has been held 
an indictable offense to say of a human being that 
he has a dogged disposition. Thiis, in Gilbert v. 
The People (1 Dcnio, 41), the indictment was for a 
libel contained in a declaration in a justice's court, 
which stated that the plaintiff "had a number of 
sheep in the county of Columbia, and that said de- 
fendant did. in tho year 1843, if ever, bite and 
worry fifty of plaintiff's sheep, after the said defend- 
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bees had never done such a thing before, the defend- 
ant was absolved. What would happen if they 
should do such a thing again was, of course, not 
considered, bnt after all suggests a curious legal 
inquiry, pondering which, the defendant might 
well say with Hamlet: "To be, or not to be, that 
is the question." If these useful little creaturea 
could have been set, some years ago, at 'the horses 
on which Mr. James, the novelist, was forever 
mounting his "two travelers," they would have 
merited the praise of a modern Aristarchns, and 
have inapii-ed a new Watts. 

In Gillett v. Mason (7 Johns. 16), it was said that 
bees are ferw nature, but when hived and reclaimed, 
a qualified property may be acquired in them. But 
this property must always remam a qualified one, 
because they are such riches as " take to themselves 
wings." 

"Seeing the elephant" is regarded, in modern 
times, as an expensive and undesirable business. 
The phrase probably derives its origin from the 
Punic wars, iu which the elephants of the Cartha^ 
ginians carried terror and dismay into the Eoman 
hosts, both man and horse being unaccustomed to 
the sight of these animals. It is singular that the 
reporter, in writing the syllabus of Scribner v. Kelly 
(38 Barb. 14), did not make use of this phiuse, which 
would have expressed the gist of the narration of 
facts. This was an action to recover damages for 
an injury caused by the fright of the plaintitf'B 
horse at the mere sight of an elephant of the defend- 
ant, in traveling on the highway. No uegligenoe 
on the part of the defendant, iu the care of the 
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elephant, was shown, and it was held that the 
action would not lie. " To render the defendant 
liable," said the court, "for the damage that ao- 
crned. it would be necessary to show, not only 
that such is the eSect of the appearance of an ele- 
phant upon horses in general, but, also, that the 
defendant knew or had notice of it; for if it is 
conceded that the elephant is of a savage and fero- 
cious nature, it does not necessarily follow that his 
appearance inspires horses with terror." TJie plaint- 
iff's counsel ought to have had a volume of Plutarch 
at hand to supply this defect in proof, and to have 
cited to the court the example of Pyrrhus, who tried 
to scare Fabriciua with the sudden appearance of 
an elephant. The court may be right in its law, 
but it seems to me, as Thurlow said of Eldon, that 
they gave some very bad reasons for it. For in- 
stance: " Non constat ^sX any other moving object 
of equal size, and differing in appearance from such 
as he was accustomed to see, might not have in- 
gpired him with similar terror." Now if a milroad 
train runs over a man and kills him, is it any answer 
to say that a horse and wagon might have served 
him in the same way? But again: "The injory 
which resulted from his fright is more fairly attrib- 
utable to a lack of ordinary courage and discipline 
in himself than to the fact that the object which 
he saw was an elephant." Now suppose the plaint- 
iff in Brill-v. Flagler'h&A set up that the defendant's 
inability to sleep at night was more fairly attribut- 
able to his constitutional nervousness than to the 
howling of the defendant's dug, would tbat have 
been deemed a good reason for nuikiug the defendant 
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pay for the dog? On the whole, it would seem that 
this opinion, although entitled, as the decision of 
a general term, to elephantine weight, is not char- 
acterized by elephantine sagacity. 

Bulls are ireqnently seen in court. I do not now 
refer to those bulls that counael make, but to the 
bucolic fathers of the herd. The former usually 
come about becaase eouusel have not road enough; 
the mischiefs of the latter are often due to having 
too much red. For instance, in Hudson v. Roberts 
(20 L. J. Exch. 399), the plaintifl, while walking 
along a public street, wearing a red handkerchief, 
was attacked and injured by the defendant's bull, 
which was being driven along the street. The de- 
fendant stated, after the accident, that the red 
handkerchief was the cause of the injury, for that 
he knew the bull would run at any thing red. He 
also stated, on another occasion, that he knew a 
bull would run at any thing red. ffeld, that his 
knowledge of theariic^e was definite enough to make 
him liable in this case. Baron Alderson humanely 
remarked: " A man must not take a lion through 
the public streets, merely because he may not know 
that the lion has actually devoured a man before." 

An important leading case is Blackman v. Sum- 
mons (3 C. and P. 138), which was an action for 
injuries sustained by the plaintiff at the horns of 
defendant's bull. There were some circumstances 
of mitigation for the bull's misconduct. The plaint- 
ifl was driving a cow with a stick. This gallant 
but inconsiderate bull, excited by the spectacle of 
the indignity offered to one of his own kiue, rushed 
at the plaintiff, who hit him with the stick. Then, 
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of course, the bull, as lie lawfully might, molliter 
oornua imposuil, and simply broke two of hia ribs. 
Unfortunately for the bull's owner, who, up to this 
point, nndoubtedly had the court with him, it was 
proved, that when he purchased the bull, he was 
warned that ho was vioious, and had answered that 
this was no objection — he would " turn it into a 
mead where he was annoyed by people fishing;" 
and that he kept him insecurely hoppled. The 
judge — not Buller, strange to say, but Best — 
mildly characterized this conduct aa "wicked,'' 
and said this was no way to abate the nuisance 
complained of. If trespassers came to hoolt hia 
bull-heads and " horn-poats," still he was not jus- 
tified in setting his bull to hook thmn. The ver- 
dict for the plaintiff was sustained. 

Hams have also been in court. It was held in 
Jackson and Wife v. Smithsan (15 M. and W. 563), 
in support of a verdict for the plaintiffs, that the 
declaration which stated that the defendant wrong- 
f nlly and iujurionsly kept a mm, well knowing that 
he was prone and accustomed to attack, butt and 
injure mankind, etc., was not defective in not stat- 
ing that tie negligently kept the ram. The negli- 
gence is presumed. Prom the ramificiitiona of 
Oaken und Wife v. Spaidding and Oakes {1868, 7 
Am. Law Reg. 551, in Vermont), the principle is 
deduced that the owner is liable for injuries done 
by an animal which is known to be fierce or danger- 
ous, though it does not belong to a class _, 
natvra. This action was brought to reco 
agee for an injm'y done to Mrs. Oakea b 
which was jointly owned by the defendants, both of 
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wliom had been for a coosidenible time "aware that 
the ram had an unusual propensity to butt, aiid 
had on several preyions occasions attacked and 
butted persona," Whether preof was offered that 
this ram had butted persona behind, as well as before, 
does not appear. The defendant Oakes, who may 
have been related to the plaintiff, husband Oakes, 
did not defend. Poor Spaulding was caught in a 
dilemma, of which lie was at liberty to take either 
horu, for the defendants were lield to be jointly lia- 
ble. Thei-e was a verdict for $1,500. The case 
does not disclose the nature of the injuries, nor 
from what quarter this ill-bred animal assaulted 
Mrs. Oakea, but we infer that from the force of cir- 
cumstances, she fell "butter-side up." But was 
ahe not imprudent in trusting herself in the field 
with the ram? She ought to have remembered how 
the wulls of Jericho went down at the mere blast of 
ram's horns, and the story of the golden fleece, and 
measured her chances against so pottn t and reckless 
an animal as this assault-and-battering-ram. 

Last, but not least singular, in this curious list is 
the monkey. Afay v. Burdett (9 A, and E, 101) 
■waa an action to recover damages for an injury to 
the plaintiff by the bite of a monkey. There was a 
recovery. The court took it for granted that the 
animal waa ferm Jtaturm. How they could do this, 
when the animal in question Is so nearly like a ha- 
man being, ia not easy to discover. Who knows 
but that their lordships themselvea, in aome former 
state of existence had worn tails? Lord Monboddo 
thought mankind a sort of superior ape, in whom 
civilization had abiiided and erased the caudal mem- 



THE AXIMAL KISflnOM IJT COURT. 70 

ber. It is impossible to decide that be is wrong, 
and in some future existerice, when the brutes have 
their rights in turn, as the horses among the 
Houhnhnms, these arrogant English judges may find 
themselves docie;?, in literaleamest, and their victims 
holding possession of the judicial bench in fee tail.* 
Since writing tlie above m j attention has been called 
to an article in the London Law Timen on " Injuries 
from Domestic Animals," in which the writer com- 
plains of the absurdity of the rule exempting the 
owner of a domestic animal from liability for dam- 
age inflicted by sneh animal, unless he is proved to 
have known that the animal was of a vicions or 
mischievous disposition. He winds up in a strain 
suited to my purposes and views: " Not iraprobar 
bly, however, we may have to wait until some of 
our legislators, heing bitten by dogs or gored by 
hulls which had previously boi'^e a most unim- 
peachable character for mildness and general amia- 
bility, find out, by experience, that the existing 
state of the law has its inconveniences. We scarcely 
think that the contemplation of the previous vir- 
tues, however exemplary they may have been, of the 
animal which has injured tliem, will at all con- 
vince them that the law which enables them to es- 
cape scot free is the perfection of reason." One in 
this State, however, finds it difficult to understand 
bis apparent tenderness of the Legislature. That 
which he seems to regard as a misfortune would 
here be deemed a boon. 
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In tbis busy world men seldom atop to reflect on 
the multitude of dangers by which they are Biir- 
rounded. We walk through perils thick as grasa- 
blades. Most of these are the result of the uegli- 
gence of oar fellow-men. Very tew are inevitabie. 
We are accustomed to regard war as the state of 
greatest insecurity, but peace bath her perils no less 
profound than ipar. The prescriptive right of death 
on the battlefield is but little stronger than in an 
ftpothecaiy's shop, with a cai^eless clerk. One may 
have his head taken off by a cannon ball in battle, 
but he is also liable to have it cracked by a brick 
from a chimney. One may be rendered hors du 
combat by a charge of cavalry, but in tnrning a 
street corner he is not secure from annihilation by 
a runaway steed. A bayonet thrust in the abdo- 
men is not a pleasant thing, but so is not impale- 
ment on a caue or umbrella in a crowd. A bullet 
in your head is decidedly confusing, but so is your 
neighbor's vicious bull let in your front-door yard. , 

Man is continually striving to evade responsi- 
bility for his passive " iuhnmanity to man." The 
cry, "Am I my brother's keeper?" is echoed after 
six thousand years, in every suit for damages occur- 
ring through negligence. The law, in its funda- 
mental maxims, recognizes our duty of care for one 
another. It concedes the right of property only on 
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the condition of care toward others — sic utere tuo 
«t non alienum Imdas. Being thus bound to some 
degree of consideration of the welfare of others, 
man invents various ingenious theories to lessen the 
degree, and sows have the doctrines of contributory 
negligence and imputed negligence. Thus arose 
the struggle that haa been going on for years in the 
courts of New York, to make negligence a, question 
of law. One judge in England, in a recent case, 
doubted whether actions for negligence ought to be 
favored, and whether a traveler, as a member of so- 
ciety, ought not to hear his breaks and bruises 
uncomplainingly, as part of the unavoidable ills that 
society is heir to. My owu impression is that every 
man ought to be left to his own tastes on this point. 
If the English judge finds in such considerations a 
ealve for his broken bones, and the wherewithal to 
pay his surgeon, let him be indulged like any other 
harmless maniac. A learned friend of mine, who 
approves of capital punishment, says that he would 
advise that in capital trials, one of the iuqniries 
should be, what were the views of the deceased on 
the subject of capital punishment, and that the 
punishment of the criminal be adapted to the opin- 
ions of his victim. Would not this be a good idea, 
in case of death produced by negligence? Let the 
judge's surviving relatives stand or fall by their 
decedent's notions. But it ia too much to expect 
that weak human nature should rise at once to the 
exalted plane of his lordship's philanthropy. 

It must be remembered, too, that the common 

law had a nice little dogma — actio personalis mori- 

tUT cum persona — a personal action dies with the 
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perBOQ. So, if through the negligence of another, 
one was almost killed, he might recover damages; 
but if he was quite killed, no right of action sur- 
vived to his relatives. Dead men tell no tales, and 
warrant no lawsuits. It is true that statutes have 
been enacted in many communities, correcting this 
defect; but as if to encourage morder, the right to 
recover haa been, in a majority of instancea, lim- 
ited to some specific snm, much lower than would 
ordinarily be awarded for injuries not mortal. 

The doctrine of negligence has caused a good 
deal of oscillation in the scales of justice, and very 
strange cases have come before the courts. Some 
of these are not unfamiliar, but it may serve to 
amuse a leisure moment to collect them, and refresh 
our memories in their oddities. 

Scoti V. Shepherd (a W. Bl. 893) is the leading 
case ou this subject. The defendant thi-ew a 
lighted squib, or serpent, made of gunpowder, into . 
the market-house, where a large concourse of peo> J 
pie were assembled. It fell on the standing of c 
Yates, who sold gingerbread. One Willis, to pre-V 
vent injury to himself and the wares of Yates, tooIcV 
it up instantly and threw it across the market-j 
house. It fell iipon the standing of one Ryall, wh* 
sold the same sort of wares; he, in like manner anjfl 
with a similar intent, threw it to another part of tin 
market-house, when it struck the plaintiff in thcN 
face, and bursting, put out one of his 
plaintiil recovered damages. The main discussioj 
was as to the form of the action. The conduct ( 
Willis and Eyall was declared to be necessary i 
self-preservation, and for the protection of thei 
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goods. Jnatice Goald observed that " the defend- 
ant may be considered in the same view as if he 
himaelf had personally thrown the sqiiib in the 
plaintiff's face;" and Justice Nares, apparently in- 
nocent of an intentional pan, approved this idea and 
quoted the maxim, "Qui facit per aliwm, facil per 
se." Whether the same doctrine would prevail in 
case of a libelous and inflammatory "squib," copied 
from one newspaper into another, was not consid- 
ered, but is an interesting question. And so the 
report of this squib has resounded for a hundred 
years, and if it be considered as a "serpent," ithas, 
like its prototype in Eden, laid the foundation of a 
great deal of strife and litigation, and its trail is yet 
to be seen in the courts. 

Ouille V. Svjan, (19 Johns. 381) is a famous ease. 
Mr. Guille was a person whose thoughts and wishes 
carried him above the earth. He longed for some- 
thing higher and better than worldly things. He 
was an leronaut. He made a voluntary ascent in 
the ^-icinity of Swan's garden, and an unwilling de- 
Bcent into the same. In hia peril he called aloud to 
the pursuing crowd to help him. Meanwhile he 
was being dragged along in the balloon, and caus- 
ing some slight damage to Mr. Swan's garden sauce. 
The crowd, consisting of some two hundred good Sar 
maritans, broke through Swan's fences and threw his 
vegetable and flowers into great disorder. Now, it 
waa lawful for Mr. Guille to ascend. It was lawful 
for the crowd to follow, gaze, and admire, for the 
balloonist to call on them in his extremity, and for 
them to rush to his rescue. But Mr. Guille had to 
pay for Swan's garden sauce, It ivaa tmqneationa- 
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bly very Belfish and narrow-minded for Svan to ia- 
aist on indemnity, but he took a. worldly view of the 
affair. He had no interest .in the Boblime problem ' 
of Eerial navigation; he had no individual friendship , 
for the reranaut, he had no general care for the 
crowd; all he knew was that his radishes and other 
esculent roots had been spoiled, and he wanted hia 
pay, and he got it. So mean is human nature; but 
we have to deal with it as we iind it. 

It eeems rather hard that one must be answerable 
for the vegetable and floral consequences of human 
cnriosity, and for the officionsneas of two hundred 
friends, when half a dozen would have answered 
every pnrjiose. If science has to stmggle against 
snch things it is to be feared that the navigation of 
the air will remain an unsolved problem. If garden 
shoots are to be preferred to parachutes, man must 
be content to crawl along the potato-and-radish- 
bearing earth at the snail's-pace of sixty miles an 
hour. This idea of the consequences of curiosity 
troubles us. If this is the law, then Mr. Barnum, 
in transporting his fat woman or Chinese giant 
about the coontry, might be made to answer for the 
safety of the bridges broken down by the crowds as- 
sembled to gaze at those unrivaled monstrosities. 

In Vandtnburgh v. Tniax (\ Denio, i64), it was 
held that where the defendant, having had a quar- 
rel with a boy in a street in a city, took up a pick- 
ax and followed him into the store of his employer, 
the plaintiff, whither he fled, and in endeavoring to 
keep out of defendant's reacli, the boy ran against 
and knocked out the faucet from a cask of wine, by 
means of which a rjuuntity of the wine ran ont and 
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!d, the defeodant was liable to the plaintifl' 
for the damage. The action of the hoy was reason- 
able, for from the nature of the defendant's weapon, 
it was evident that he intended to pick a quarrel 
with him. The injury of the plaintiff was not the 
necessary consequence of the defendant's act, hut 
the act was of such a nature that it might naturally 
result in an injury to a third person. If the boy 
ran, the wine might run, and it is axiomatic to say 
that if Mr. Truas set in motion a piek-as, he must 
abide the consequences, direct and indirect. It 
inuat not be supposed, however, that the defendant 
would hare been liable for any inj'nries beyond 
those immediately connected with the occurrence. 
If the wine had leaked through upon the premises 
^ of one livi ng under this store, for instance, he would 
not have been answerable for that damage. Any 
different doctrine would involve a possible train of 
consequences similar to those in the nursery legend 
of the old woman and her pig. 

In Bu:fh y. Brainard (1 Cowen, 78) it was de- 
cided that an action will not lie for carelessly leav- 
ing maple syrup in one's uninclosed wood, whereby 
the plain tifPs cow, being suffered to run at large, 
and having strayed there, is killed in drinking it 
This was based on the ground that the cow had no 
right there. The defendant in this action, on the 
other hand, could not have maintained an action 
against the owner of the cow for the loss of his syrup, 
because, as the court said, "he was guilty of gross 
negligence in leaving his syrup where cattle run- 
ning at large in the woods might have access to it." 
The plaiutifpH case seems to have been fatally defect- 
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ire in proof. There was no evidence to show that 
fas the disposition of cows to drink naaple syrnp, 
that such indulgence was apt to be fatal, nor 
that the defendant had actual or presnmed knowl- 
edge or notice of snch disposition or result. Leav- 
ing oat of view the question of trespafis, the plaint- 
iff ought to have failed through his own weakness. 
Colev. Fisher {11 Mass. 136) was an action of 
trespass, vi et armis. The '"aims" was a gun, 
which I.he defendant discharged, whereby the 
plaintiff's horse was frightened and ran away with 
his chaise, breaking it. The case came before the 
court on an agreed statement of facts, viz. : the de- 
fendant, after washing out two guns, went to the 
door of his shop, and, standing there, disoharged 
one of the guns for the purpose of drying it, tho_ 
shop door being a rod distant from the highway. 
The plaintiS's horse was standing harnessed in a 
chaise on the opposite side of the highway. 
Being frightened by the discharge, he broke the fas- 
tening and ran away, injuring the vehicle. The 
horse being unharnessed and put into a pasture in 
the defendant's neighborhood, the latter discharged 
another gun, for the like purpose of drying it. 
Upon this statement the opinion of the court was 
demanded. It was not shown that the defendant 
knew of the vicinity of the horse, and consequently 
he conld not foresee that the horse would go olE if 
his gun did. The pertinence of the second firing 
is a profound mystery, unless it maybe argued that 
it tended to discharge the defendant. Possibly it 
was hoped that on the hommopathic principle of 
similia similihus curanlur this last act would 
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restore the Tehicle to a sound condition. This 
principle of pbjaic proved effectual in the case of 
the wise man who jnmped into the briar-bnsh. 
The conrt gave judgment for the plaintifE, aud im- 
proved the opportunity to descant upon the impro- 
priety of discharging fire-arms, under nearly every 
conceivable state of cireumstaueea except those 
agreed upon us the facts in this case. 

Lehman v. City of Brooklyn {29 Barb. 334) is a, 
worning to mothers of young children. There wits 
a well in one of the public streets of Brooklyn, level 
with the grade of the sidewalk, and UBually closed 
with a wooden cover, having a square opening in 
the center, which was also covered with a lid on 
leathern hinges. A child four years old was found 
dead in the well, within half an hour after his k'uv- 
ing home. In this action, by the child's adminis- 
trator, it was held that, considering the teuder 
years of the child and the nature of the accident, 
the plaintiff was bound to show how the occurrence 
came about, and to explain how the child came to 
the well, and whether it was closed or not when he 
came there. For aught that appeared, his mother 
may have thrown him there, or lie may have rashly ■ 
importunate gone to his death, like Sase's Briefless 
Barrister, who 

. •' efipied a, deep hole in tlie grouud, 

And sighed to hiiiiBelf, it is well." 

Consequently the recovery was held not main* 
tainable. Wliether the trutli lay at the bottom of 
that particular well, we have no information, for 
this is the last of the case in the books, and we are 
in the dark whether Lehman brought a^^e.1, ^s^- 



voted the aid of the court in a new trial, or tfbs 
squeezed dry 'on the first. The chagrin of too 
plaintiff's attorney most liave been materially miti- 
gated by Judge Brown's remarking, in the opinion: 
"This action was most indifferently and ineffi- 
ciently tried, for the examinations failed to hring 
out the facts npon which its determination must 
ultimately depend," 

Castles V. Duryea (32 Barb. 480) is a singular 
case. The famous Seventh rogimpnt New Ycrk 
miHtia, in July, 1855, under official orders, were 
encamped at Kingston, the defendant being iu com- 
mand as colonel. The plaintiff visited tlie camp 
gi'ound with her infant child, and was sitting with 
other spectators at a place appointed for them by 
the officers of the regiment. During the evolu- 
tions of the regiment the defendant gave the com- 
mand to fire, the regiment then facing the specta- 
tors, about three hundred and fifty feet distant, the 
colonel being eighty paces in front of the regiment. 
It was supposed that the guns were loaded only 
with blank cartridges, but a musket ball struck the 
plaintiff, permanently crippling her arm, and killed 
the child. It was proved that earlier in the day of 
this occuiTence, the company from which the fatal 
ball must have proceeded, had been engaged iu tar- 
get shooting with ball cartridge; some of the guns 
were not discharged, although the caps exploded. 
In pursuance of orders, these guns were examined 
and supposed to be unloaded. There was a general 
order that each captain should cause an inspection 
of arms thirty minutes before going into line, to 
see that they were not loaded. The court left the 
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case to the jnry, who fonnd for the plaintiff. The 
court charged the jury that the plaintiff could not 
recover unless she proved negligence on the part of 
the defendant; that no action could be maintained 
against him for an act done by him in the execu- 
tion of his office, and within the scope of hia author- 
ity, if done with all reasonable care and cantion; 
nor was he responsible for the negligence of those 
under hia command, unless he gave an improper 
order, or neglected to give a proper one, or neg- 
lected some prudent and necessary precaution. The 
questions of fact not coming up for review on the 
appeal, we are left to conjecture to discover the 
ground of the recovery, but it probably was the fir- 
ing in the direction of the spectators. This was 
rather bard measure for the gallant colonel, wlio bad 
boldly exposed himself to the same or even greater 
peril. Probably be had witnessed the target prac- 
tice that morning, and concluded that the danger 
of being hit was trifling. Perhaps, recollecting the 
man in the old Greek story, who, seeing an un- 
skillful archer shooting at a mark, placed himself in 
front of the target as the only place of safety, he 
considei-ed himself and the spectators in the safuat 
position. If this be so, his contempt for the skill 
of his command cost him 41, 500. Next time he 
will probably order them to fire in the air, having 
previously harvested all the small hoys from the 
neighboring trees. The damages were., perhaps, 
mitigated by the proof that the regiment had hu- 
manely paid the doctors, and erected a monument 
to the child. The action was for the injury to the 
mother alone. 
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Byan v. The New Yort; Central Railroad Com- 
pany {35 N. Y. 310) is a novel aud interesting case. 
The defendants, through the negligent management 
of one of their engines, set fire to one of their wood- 
Bheds. The flames communicated to and consumed 
the plaintiff's house, 130 feet distaat. The plaint- 
iff was nonsuited and the court of appeals affirmed 
the judgment, on the ground that the damages were 
too remote, and not the necessary and natural re- 
sult of the negligence. The eases of the squib, the 
balloon and the wine cask were distinguished from 
this hy the feature of intention which entered into 
them. But after giving this excellent and nnan- 
Bwerable reason for their judgment, the conrt pro- 
ceed to strengthen their position by assigning an- 
other, entirely fallacious and ineffectual; they say 
the plaintiff onght not to recover, because " no snch 
action has ever been sustained in the courts of this 
country, althougli the occasion for it has been fre- 
quent and pressing." By "suataioed" the judge 
means "prosecuted." He then instances the great 
fii-e in Harper's publishing establishment, which 
arose from negligence, and says: " Yet we have no 
report in the hooka and no tradition of any action 
brought against them to recover such damages." 
He also quotes Littleton's rule, "what never was, 
never ought to be," which is about aa reliable as 
"whatever is, is right." Now it seems a weak 
answer to a claim of right, that the claim is novel. 
lu the oliiss of cases under consideration, parties 
have generally had no inducement to bring their 
action, because they have been insured. And if 
they were not, the very wealth which would enable 
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the negligent party to respond in damages would 
deter the injured party from entering upon a long 
anil espensiTG litigation. It is notorious that no 
jadgment can be collected of a railroad company 
except at the very end of the law's rope. 

Suppose Col. Duryea had set np in answer to 
Mrs. Castles that her claim was insupportable, be- 
cause, although such occurrences must have takeu 
place at musters before, yet people had suffei-ed 
their wounds silently like good citizens, and said 
nothing about them, and so ought she. Would 
that have been an answer? The learned and accom- 
plished judge who writes in this ease would not 
have thought so. Chief Justice Shaw once conde- 
scended to use the same reason, in a case where he 
had another reason that was sufficient — Anthony v. 
Siaid (11 Mete. 290). The action concerned a pau- 
per, and perhaps the judge thought a poor reaeon 
befitted such a case. But one good reason is better 
than a good one and a poor one, in any case. Judge 
Oowen once nonsuited a plaintiff for a reason that 
occurred to his mind, and not suggested by coun- 
sel. "And then, your honor," said the defendant's 
counsel, rising, " there is another reason." "What 
do you want of another?" interrupted the great 
judge, " isn't one goad reason enough? " 

It has been repeatedly held, that if one sets man- 
traps on his own land, he is liable for injuries aris- 
ing therefrom, even to treepassere, unless ample 
notice has been given of the existence of the traps, 
But this rnle does not apply as between the proprie- 
tor of a theater iind an actor in his employ. So 
held in Sepuonr v. Aladdox (IG Q. B. 3Sfl), which 
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was the case of an actress, who, in passing off the 
stage, fell through an open trap door and v 
jared. The court said tlie proprietor was under no 
obligation to guard and light such places, and made 
light of the plaintiff's injnries, remarking: "The 
servant is not hound to enter' the master's service; 
but if he does and finds things in a certain state, he 
mast tahe the consequences, if any, that may occur, 
owing to such a state of things." Now, would not 
the manager's liability in such a case depend, by 
this conrse of reasoning, on whether the trap was 
open or shut at the time the engagement was formed? 
If the actress hired out with the trap and her eyes 
open, of course she ran her own risks of herself and 
her engagement falling through together; but if it 
were then shut, had she not a right to presume that 
it would continue to be closed ? How else could she 
be presumed to have "found things in a certain 
state?" 

But it makes a difference, it seems, whether one 
is hurt in going down or coming np. Thus, in 
Brydon 7. Stewart (3 Macq. H. L. 30), it was held, 
that where aworkman in the mine of the defendant ^ 
was killed while coming up, by a stone falling upon ■ 
him, through thu carelessness of the defendant, the \ 
defendant was liable in an action by the widow,.' 
although the deceased was coming up on a strike, ,1 
and with the intention of quitting work, unless faiR*l 
demands were complied with. The House of Lords j 
said that the defendant, having let tlie deceueil 
down, was bound to bring him up in safety. So hi 1 
Ihe ease of the actress — if, in the character of Xa ^ 
Cotnare, in the opera of Crispino, she had safely | 



NEGLIOEKCE. 93 

descended into the well, but, owing to the ninnager'a 
want of care, had suffered injury in her ethereal per- 
son in coming up again, an action Tould have heen 
maintainable. And if the Ghost in Hamlet, after 
having comfortably rendered up himself tosulphnr- 
ons and tormenting Sames in the first act, shoald 
esperienee, through the manager's negligence, 
while coming up to prod Hamlet in the third act, 
the correctness of Virgil's remark, Facilis decensus 
Averni, sed revocare gradum, etc., would not the 
manager he hound to muke a sound man of the 
shattered ghost? 

But though it makes a difference whether one is 
hurt in coming up or going down, it makes no dif- 
ference, it seems, whether one is hurt in going for- 
ward or backward. Thus in Milliinan v. New York 
Cenlral, etc., Railroad Oo. {11 N. Y. Sup. Ct. Rep. 
409), it was held that where a paseenger was about 
to alight from the defendant's car, which had been 
stopped for the purpose, but before he had time to 
alight the train was suddenly and violently started 
in a backward direction, prostrating and injuring 
him, he could maintain an action as well as if the 
train had been started in a forward direction. 

During the prevalence of human bondage in this 
country, courts were much more apt to regard the 
" rights " of the master in his bi-furcated property, 
than the wrongs oE'the slave. So tender was the 
law of the claims of the slave owner, that they were 
even preferred, in South Carolina, to those of a 
whisky- vendor. In Berkley v. Harrison (1 Strobh. 
525), a shopkeeper, in violation of the statute on 
that subject, sold ardent spirits, to wit: whisky, to 
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the plaintiff's slave, by means whereof the slave be- 
came intoxicated, lay out all night, and died. The 
court, in giving judgment for the plaintiff, said 
"the drinking and intoxication of the slave were 
the natural and probable consequences of s 
liquor to him; the lying out all night was tlie im- 
mediate effects of the intoxication; and the two 
produced death." One cannot avoid admiring the 
superior humanity and wisdom of the South Caroli- 
nian laws, which gave the master the monopoly of 
di-unkenness. In Sparta a father would make his 
slaves drunk as a warning spectacle to his sons, but 
I suppose in South Carolina the white furnished the 
warning and the black derived the lesson. Again, 
in Wright v. Oray (3 Bay, 464), the defendant, be- 
ing concerned in a horse race, persuaded a negro 
boy belonging to the plaintiff, without the master's 
permission, to ride the defendant's horse, which, 
during the race, threw the hoy against a tree and 
killed him. A verdict for the plaintiff was sus- 
tained on appeal, on the ground that one who offi- 
ciously interferes with another's property, without 
his permission, is liable for all the < 
whether intentional or not. If the borse had bolted 
into a free State with the hoy, an interesting ques- 
tion might have arisen whether the defendant 
would have been liable for the consequent loss of 
the boy. In Priester v. Angley{b Rich. Law, 44), 
the defendant permitted bis infant son to take a 
gun to drive slaves fi-om the defendant's cane patch, 
but cautioned him to fire so as not to hit any one. 
The son fired and scared one darkey so that he was 
of no more use to his master, except for his hida 
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iind tallow. There was evidence that the sou did 
not intend to take the negro's life. The defendant 
was held responsible for the value of the "critter." 

If it were not for the following decision and one 
or two others similar to it, a new niasim might be 
introduced in the law — let the lender beware. 
The doctrine to which we refer is established in 
Shields r. Edinburgh, etc., H. Co. (Hay, 254). The 
plain tilf was injured in consequence of being 
knocked down by a van belonging to the defend- 
ants, and which was lent by them to A., who at- 
tached his own horse to it, and provided a driver. 
Held, that as the horse was not the property, and 
strictty speaking, the driver was not the servant, of 
the defendants, but of A., the defendants were 
not liable. If such an action had succeeded it 
should have been followed by a decree making the 
wagon a deodand. But those who lend guns or 
horses must be careful not to be present when they 
kick or do harm. In Bishop v. Ely (9 Johns. 294), 
wliere A, lent a wagon to B. and C., who each fur- 
nished a horse, and then, at their invitation, A. 
rode with them, B. driving, it was held that all 
three were Jointly liable for the negligence of B. in 
driving too fast. 

As the courts have the matter in their own hands, 
we are not surprised to learn, that in regard to neg- 
ligence of attorneys and counselors, the mle is that 
they are liable only for clear and material negli- 
gence and evident incompetency. And after all, 
this is not unreasonable. It is so difficult to find 
out what the law is on any given point, or, having 
ascertained what it is, to conjecture what it may be 
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at the end of any particular suit, that any other 
rule would be a hardship. Therefore we rely on 
the golden words of the court in Montriou v. Jeffries 
(3 CaiT. and P. 113), "No attorney is hound to 
know all the law. God forbid that it should be im- 
agined that an attorney, or a counsel, or even a 
judge, is bound to know all the law." Bat this 
branch of the subject is of little importance. I'ew 
lawyers are pecnniarilj able to answer for their neg- 
ligence, and to sue one would necessarily involve 
the patronage of another. It is better to "bear 
those ills we have, than fly to others that we know 
not of," especially when they may include "the 
law's delay," 
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^^^^K "I think tlie Code contains, ae I best recoUectat 
^^^^SKiB moment, only ona thing which can be called 
^^^^new in principle, and this is an attempt at an ahao- 
lut« impossibility in prescribing the rule of plead- 
ing. It declares in substance and effect that yoa 
Bfaall not plead, as in the old system, the conclasions 
in law or in reason from the facta of the case, and 
at the same time it prohibits you from stating or 
detailing the evidence merely on which you rely. 
Ton are required to state the "facts" which that 
evidence conduces to prove. Here, under the name 
of " facts," we find some things require to be stated 
which are neither in the vulgar sense of the word 
the mere fact, or transaction, or event, which did 
occur and can be proven by direct evidence, and are 
not the general, rational or legal tonclusions from 
such fact, transaction or event. 

"Now, according to my conception, it requires 
somebodv much more wise and more subtle than 



tbe other, and (orniLngthB "iBsne" to be tried. A " deiaurrer " is a 
pleodlDg InterpoHed ia answer to another pleading, and adinltt1n|^ tha 
truth of ibK allegations In the pleading demurred to, but inaiatlnK 
Chat those allegatlana form no cause of action or defense, as tha can ' 
maybe. TheNewYorli Code Is a body of Btntules enocUd In 1848, 
regulating tha practice of our courta, and effecting many radical 
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myself, or any special pleader I have ever been ao- 
qnainted with, to define or find ont what it is that 
should be stated in a regular pleading drawn in 
compliance with tliis requisite of the code. I am 
not aware that any one has ever attempted to do it. 
The common practice in this State is to tell your 
story precisely as your client tells it to you, just aa 
any old woman in trouble for the first time would 
narrate her grievances, and to annex by way of 
schedules, respectively marked A, B, C, etc., copies 
of any papers or doenmenta that you may imagine 
would help your case. This is most emphatically a 
fair description of all the pleadinga which come 
from the ofBce of the chief codifler himself. A de- 
murrer to any pleading under tlie code is a very dan- 
gerous step, because it is utterly impossible for the 
keenest investigator to determine in most eases 
what any other reader than himself will under- 
stand to bo the import of the pleading if it be de- 
murred to. 

"You may well imagine imder these circum- 
stances, that except in the very commonest and 
very simplest of cases, there are no precedents which 
would be of use to one beginning to draw pleadings 
under the code. Its idea seems to be that every 
vulgar ignoramus, upon reading tbem, will, hoxa 
their conformity to his own helter-skelter manner 
of thinking and writing, think them quite sensible 
and intelligible, and that a person of opposite char- 
acter and habits shall always be unable to compre- 
• hend what they mean, and consequently be forced 
to conclude that he must suspend judgment on 
their merits until the triiil, and tbat if the parties 
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then make out a case or a defense, the Jileadings 
may then and there, or afterward, be amended, as 
occasion may reqnire. 

"It is truly laughable to one conversant with 
both systems to see the blunders into which lawyers 
of great ability, who have come to the har within 
the past ten or fifteen years, sometimes fall in fram- 
ing a declaration, plea, or Bubseqnent pleading at 
, common law in the circuit court of the United 
States." — [Leiter of Bon. Clias. O'Conor. 

I had supposed, until I saw the above, that the old 
rams of the law were done with hutting at the code. 
One very able and conscientious judge went un- 
timely to his grave with spite at the code, which he 
nBed to vent in hia opinions, until it was evident 
that he was a monomaniac on the subject. But 
this was many years ago, and since then the main 
features of the code have been copied in several 
other States, and if there is any feature which Inis 
met with more general approval than another, it is 
that which Mr. O'Conor has selected for animad- 
version above. From some other parts of his letter, 
fi-om which the above is quoted, I strongly suspect 
that he has at some time been unfortunate in de- 
mnrring to some of "the pleadings which came 
from the office of the chief codifier himself." To 
my mind the highest praise which can he given to 
the code is contained in the words which he himself 
italicises. Can any one explain why the time of 
Buitors, courts and community shall be consumed in 
oon teats aboutforms and modes of expression, which, 
after they are decided, leave the parties just where 
they started years before? Men are too busy and 
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too miich in earnest in the nineteenth century for 
sny Bnch fooling. It was well enough in those hal- 
cyon, respectable and conservative days, a genera- 
tion ago, when Mr. O'Conor and a few other emi- 
nent gentlemen monopohzed the practice of the 
law, because pleading was so precinous and diffi- 
cult. Justice was a jealous god and was deaf to 
the entreaties of her suitors, unles'i they prayed ac- 
cording to established forms It was no wonder . 
that Mr, O'Conoi', et id omne genus, sigh over the 
departure of the days when justice depended im 
pleading more than proofs, and they were the hig^ 
priests who alone knew how to put up the prayers. 
But, if I remember rightly, demurring was always 
"a dangerous step." Woe be to the priest who did 
not pray according to rule; hut still greater woe to 
the other priest, who objected tliat the prayer waa 
not in the proper form, if it turned out that it was! 
And it was a matter of dehcaey to determine how 
to wind up the prayer. The great British advocate, 
Mingay, in speaking for the defendant who waa 
sued for the price of keeping a horse, and who de- 
fended on the ground that the fodder was of poor 
qniility, said to the jury: "Gentlemen, the oats 
and hay were unlit to eat, and naturally the horse 
demurred," "He should have gone to the conn- 
tiy," responded his antagonist, Erskine. 

If any thing could justify the vulgar idea that 
Jaw is a lie, and all lawyers are liars, the common- 
law system of pleading would do it. It was a grand 
scheme of lies. The science was monopolized by a 
few adroit word-spinners. The most skillful pleader 
waa he who most deceitfully and ingenionaly con- 
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cealed from his adversary, until the moment of 
trial, all anggestions of the real nature of the action. 
If the cause of action was a promissory note, he 
charged that tlie defendaut was indebted to iiim for 
money lent and advanced, for money had and re- 
ceived, for money paid, laid out and expended, for 
goods, wares and merchandise sold and delivered, 
for work, labor and services done, performed and 
rendered, and every thing else under the sun except 
s promissory note. And so the wretched defend- 
ant remained in dense ignorance of what was to pay 
until he came into court. By-and-bye this state of 
things began to strike legislators and jurists aa in- 
convenient, not to say unjust, and so the plaintifE 
was ordered to append to hie declaration, in which 
he told all the aforesaid lies, a notice stating the 
truth, to wit: that the cause of action was a prom- 
issory note; or rather, that on the trial lie would 
offer in evidence the note, the real cause of action, 
to give efficacy to the common eoants, which con- 
stituted the lies. Common sense suggested the in- 
quiry, if the notice is necessary and sufficient, what 
is the use of the lies? But we had told the lies so 
long and so often that we loved them and hated to 
give them up. They were part of the great science 
of pleading, and to be able to tell them in the right 
form was a feather in one's cap. 

A beautiful outgrowth of this system was the doc- 
trine of variance, which made fatal the slightest 
variation between the pleadings and the prool 
Brown sued Jones in slander for calling him a 
" perjured, lying thief. " On the trial it turned out 
that the words actually used were " perjured Bcoun- 
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drel and horse thief." This was a variance, and 
there was only one priTilege left to Brown, and 
that was to pay Jones' costs and get out of court. 
The doctrine of amendment, abont which Mr. 
O'Conor growls, was no part of our consistent sys- 
tem of lying. 

Another pleasant feature of the old system of 
pleading was its impartiality. The plaintiff had no 
monopoly of lying. The defendant might lie, too. 
He might set up as many defenses as the ingenuity 
of counsel could invent, without regard to their 
consistency, and he sought a recompense for his 
ignorance of what the plaintiff was at, by keeping 
him just as ignorant of the real nature of the de- 
fense. The object of pletidings, it will be borne in 
mind, was ostensibly all this time to inform the 
court of the issue to be tried. 

When we came into a court of conscience, of 
course, one would suppose that all this was reme- 
died. That was the principal reason for having 
Buoh a court at all — to afford a refuge in certain 
cases from the court where lying held sway. But 
there must he some recompense for being compelled 
to state the truth, theoretically, and what was it? 
Why, lawyers were encouraged to make the plead- 
ings as long as possible, by receiving pay in propor- 
tion to their length. And so expert did the profes- 
sion become in the pleasant pursuit of money, that 
the pleadings in courts of chancery, or conscience, 
by reason of their prolixity, grew to answer nearly 
the same benign purpose as those in courts of law, 
or lying — i. e., of not furnishing any hint of the 
real issue. 



r 



PLEADING BEFORE THE CODE, 



The Hyllabua of Blos^ v. Tobey (3 Pick. 320), de- 
cided in 3 834, is as follows: 

'• Simply to bnm one's own store is not unlawful, 
and the words, ' he barat his own store,' or ' there 
is no doubt in my mind tJiat he burnt hia own store; 
he would not have got his goods insured tf he had 
not meant to burn it;' or a general allegation that 
the defendant charged the plaintiff with having 
wiUfulJj and maliciously burnt his own store, will 
not sustain an action for slander without a collo- 
quium or avenueut setting forth such circumatan- 
oes as would render such burning unlawful, and 
that the words were spoken of and concerning such 
circumstances; and the want of such colloquium or 
averment will not be cured by an inuendo." 

He report states that the defendant's counsel 
were Mills, Whiting and Dwight. After careful and 
extended inquiries among men from Berkshire 
county, we havo learned that these were very dis- 
tinguished men in their day, and we have no doubt 
that posterity, or at least that portion of it which 
shall peruse the said i-eport, will hold them in due 
reverence. The report goes on to state that the dis- 
tinguished gentlemen above mentioned, at the Sep- 
tember term, 1823, moved in arrest of the judgment 
obtained by the plaintifi, ajid that "Bryant, for 
the plaintiff, furnished the court in vacation with a 
written argument," etc. Now, this Bryant, we 
fear, had not a legal mind, and instead of trying to 
suppy his natural deficiencies by studying the grand 
principles of common-]aw pleadings, he was much 
addicted to poetry. Even when in college, at the 
age of eighteen, he had written and uttered some 
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verses which he called Thanatopsia, of which BoallB.^ 
of our readers may have heard. And even after he I 
had been some time in the profession, he aliowedi 
himself to be instigated by this nnhallowed pasaioi 
for poetry to write: 

" Thongh forced to drudge for the drega of m 
And Bcrawl strange worda with the barbarous pec, 
And mingle among the jostling crowd, 
Where the Bona of atrife are sabtle and loud," 

The consequence of all this was, that his said clieni 
BlosB, lost hia ease thraugh his attorney's ini 
paeity to draw a common-law declaration, and that' 
attorney was condemned to hear from the wise and 
mild Chief Justice Parker such words as these: " It 
is with great regret, and not nithont much labor 
and research to avoid this I'esult, that we are oblij 
to arrest the judgment in this case for want of 
anfficieut count to support the verdict. 
If the plaintiff has sustained a serious inj'nry, an- 
other action may give him indemnity. In a matter 
of technical law, tiie rule is of more consequence 
than the reason of it; and however we may lament 
the lost labor and expense of the suit, we find our- 
selves wholly unable to prevent it." . No wonder 
the attorney was ashamed to face the court with aa 
oral argument, but sent it in that underhand man- 
ner, " in vacation," and in writing. How that un- 
fortunate young man must have felt, and how he 
mnst feel now, at the age of seventy-eight, when he 
reflects, as he must inevitably i-eflect, that, instead 
of occupying the proud eminence of a man who 
knew how to draw a common-law declaration — of 
snch men as Mills, TVhiting and — (what's-hi&- 
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name?) — Dwight, he must go down to posterity as 
William Cullen Bryant — nothing but the gi'eatest 
of American poets, and tenant of the highest niche 
in American general letters. We would say naught 
to render the old man's last yeai's uneasy, but we 
would simply ask, what recompense can it be for 
these lost opportunities that he can read his name 
in the biographical dictionaries, and count his for- 
eign honoiary titles by the dozen? We dare say, if 
he could reflect that he got tiiat declaration right, 
he would gladly give up all the transitory honor of 
having made the best tranalatioa of those foolish 
old ballads of Homer. Our profession indeed owe 
Berkshire county a grudge, for not content with 
having produced this sneerer at our sublime call- 
ing, this repi-ehensible locality* has given birth 
to another and more dangerous person, who, 
being himself a lawyer, has had the audacity, at 
one fell swoop, to abolish those elevating, those 
sub tie, those humanizing, those refining, those 
highly necessary principles of common-law pleading 
on which our iustitutiona were founded, and which 
the dreaming Bryant hadn't the intellect to com- 
prehend, and to introduce in their place a system 
nnder which it can no longer be said, in the golden 
words of Chief Justice Parker, "the rule is of more 
consequence than the reason of it." Surely the 
ways of Providence are mysteriouB, Bryant, thou 
ait avenged I 

Such, in brief, and as I beheve without exaggera- 
tion, was the Pai-adise from which Mr. Keld and 
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those other mistaken reformers so ruthlessly ejected 
Mr. O'CoDor, Judge Bareulo, and the rest of the 
proficients in the difficult science of pleadiog. And 
to what a barren and dismal waste have we been 
turned out! Just see: the complaint must contain, 
"a plain and concise statement of the facts, con- 
stituting a cause of action, without unnecessary 
repetition." The answer, in addition to denials, 
may set up counter-claims "in ordinary and concise 
language, without repetition." The plaintifi may 
compel a sworn answer, by verifying the complaint. 
In considering pleadings for tlie purpose of deter- 
mining their effect, they shall "be liberally con- 
strned, with a view of substantial justice between 
the parties." If pleadings "are so indefinite or 
uncertain that the precise nature of the charge or 
defense is not apparent, the court may require them 
to be made definite or certain by amendment." No 
■variance between pleadings and proof is material, 
" unless it actually have misled the adverse party 
to his prejudice; " and even then "the court may 
order the pleading to be amended, upon such terms 
as shall be just." The party may amend his own 
pleading under certain circumstances and in cer- 
tain particulars, as a matter of course, and the 
court may always, on motion, amend the pleading 
"in furtherance of justice" and on proper terms. 
And finally, "the court shall, in every stage of an 
action, disregard any error or defect in the plead- 
ings or proceedings, which shall not affect the sub- 
stantial rights of the adverse party." 

Now, of course, the intricacy of such a system 
must be very embarrassing to such simple and in- 
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experienced sonla as Mr. O'Conor, trained to tlie 
simplicity and laminousnesa and intelligibility of 
pleadings under the old system. No doubt he 
misses the pleasant excitement and suspense, wliich, 
under the ancient rule, pervaded the mind of tlie 
practitioner, until he had steered safely past all the 
troublesome rocks which beset the telling oi his 
client's story, and the conforming the proof to it. 
But he is too modest in conceiving that ' ' it requires 
somebody mach more wise or more subtle than" 
himself to learn to draw a pleading in compliance 
with the rales of the code. 

But seriously, it is to my mind one of the best 
features of the code that, "except in the very com- 
monest and very simplest of cases, there are no pre- 
cedents which would be of use to one beginning to 
draw pleadings " under it. Instead of precedents, 
it is truth that is required under the code. A form 
that fits one case must necessarily be false when ap- 
plied to most others. " Circumstances altercases," 
and a concise statement of the facts in each case 
will be more promotive of the development of truth 
than a Procrustean precedent for all cases. We 
really hope that Mr. O'Conor will be more succcBsf ul 
in his search for precedents than that lawyer and in- 
veterate wag, who rushed into an attorney's office 
daring the sitting of the circuit, apparen tly very 
much out of breath, and allied his friend if he could 
lend him " a blank form of speecii for plain tifE's at- 
torney in an action of assault and batteiy, where the 
defendant had kicked the plaintifE on the dock." 
.In conclusion, the code seems likely to live and 
thrive. The " conflict in opinion " as to its merits 
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is confined to the imagination of Mr. O'Conor, in 
my opinion, and those judges who have ^^commit- 
ted themselves "to *' a lack of respect for its design, 
execution and effect," must belong to that class, of 
one of whom Sam. Weller said that ^* he commits 
himself twice as often as he commits any one else." 
They have descended from the bench never to re- 
turn, and all the people say amen. 
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The pretext for this article will be found in sec- 
tion 142 of the New York Code of Proiiedcre, 
which enacts that the complaint shall contain a. 
plain and concise statement of the facts constitut- 
ing the cause of action, without unnecessary repeti- 
tion. 

One pecnliarity of the common-law rule of plead- 
ing, claimed by its adherenta to be a virtue, was its 
nniformity. To bo sure, its uniformity reminds 
one of the man who said his wife had a remarkably 
even temper — alwayp cross. JFor each kind of ac- 
tion there was a certain prescribed lie, or, rather, a 
class of prescribed lies, and all a party had to do to 
interpret any pleading was to recall the form of lie, 
or class of lies, prescribed for the particular case, 
and guess at the ti-uth. For instance, to give an 
idea of the absurdity, let us suppose that the cause 
of action is a promissory note, and that the rule of 
pleading shonld dictate that the declaration in snch 
eases should count upon an assault and battery; it 
ifi perfectly simple, one has only to remember that 
assault and batteiy means promissory note, and the 
thing is done. It was something like the science of 
mnemonics, by which all one had to do to remem- 
ber any particulai- fact, or number of facts, was to 
remember a certain other fact, or number of facts. 
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having no apparent connection with the principal 
fact, and conseqaentlj, a great deal more difficnlt 
to he remembered. It was perfectly enrprisiug how 
many names or dates one could be taught to remem- 
ber by having memory enough to remember a cor- 
responding number of things, which might suggest 
the former. Now, they say the code has abrogated 
this uniform and convenient method of getting at 
the issue, and substituted a very uncertain and in- 
definite rule, to wit: that the complaint shall state 
the facte constituting the cause of action. No 
two cases are alike, say they, and how is one to 
know what anybody else would call the facta? To' 
those who were educated under the old practice 
this was at first quite troublesome. They were so 
accustomed to lying, under the old system, that 
they found it difficult to state the facta under the 
new. They yearned for the old lies, labor-saving,.' 
even if deceptive. One trouble complained of un- 
der the new rule is said to consist in drawing the 
line properly between the statement of the facts, 
and the statement of the evidence tending to estab- 
lish those facts, or in distinguishing between a 
statement of facts and the statement of a legal con- 
clusion. This is a stumbling block not only to the 
admirers of the old school, but to many who prefer 
the new state of things, and have scarcely acquired 
a reason for the faitli that is in them. 

It must he admitted that there are some cases of 
difficulty under this theory of pleading, but they 
are very few. Generally, tiie nile is easy of appli- 
cation. So easy is it, in a great majority of instan- 
ces. that it is really laughable to see how many intelli- 
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gent; men go astray from it Thus, although it ia 
of course competent to show, as part of the resgestcB, 
that, during the commission of an assault and bat- 
tery, the defendant used violent, threatening and 
profane language, yet it ia hardly necessary or 
proper to allege it in the complaint, as was once 
done in a case within my knowledge. "A lick with 
the rough side of the tongue" is not a part of the 
assault and battery for which damages will be 
awarded. 

As an example of an estracrdiaary statement of 
facta in the complaint, takethe following: The ac- 
tion was brought by a Bister, to obtain a decree set- 
ting aside her deceased brother's marriage, on the 
ground that he was a lunatic, and under the charge 
of a committee, at the time he was married. The 
complaint charged the facts of the marriage as fol- 
lows: ""One P. Q-, who is a lawyer by profession, 
and a first cousin of A, B." — the lunatic^"and 
at the time, possessed of great power of control and 
infinence oyer the said A. B., from improper de- 
signs him thereunto moving, operating on the ad- 
Tantage of his said power, control and influence 
over the said A. E., shortly before, and in close 
connection with, the time of said marriage, took, 
carried and accompanied the said A. B., in and 
with a double-horse conveyance, belonging to the fa- 
ther of the said P. Q., to aforesaid, and to 

the residence of one C. D., a sister of the said P. 
Q., and who kept a boarding-house there at the 
time, which was at a point distant about seven 
miles from the rosidenee of the said A. E., in the 
town of — — -.aforesaid, the said defendant" — the 
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widow — "then residing at her fathei-'s house, 

street, in the city of , to which hoose, 

Boon after their arrival at , aa aforesaid, the 

eaid P. Q., accompanied by the said A. B., went 
after the said defendant, and brought her to the 
boarding-house of the said C. D., at =-, afore- 
said, where the marriage service hereinbefore men- 
tioned was performed by a man reputed to be a 
Methodist minister " — there was some method in 
A. B.'s madness, ifc seems — "as this plaintiff is in- 
formed and believes, named X. Y., but whose loca- 
tion now, or, if living or dead, ia entirely unknown 
to this plaintiff." {The law does not require im- 
possibilities, and consequently wonld not demand 
keeping track of a Methodist minister's location in 
this life, to say nothing of a future stat*. ) The 
answer to this remarkable complaint is worth quot- 
ing in one particular: " The defendant admits that, 
when she and said A. E. went to be married, they 

rode in a doable wagon from to , bat 

she avers that she did not know then, and is still 
unaware, that there was any wrong or illegality in 
riding, to be married, in a double wagon." Prob- 
ably the draftsman of this complaint thought that 
a stronger inference could be drawn against the 
validity of the marriage, if he hitched a double team 
to it. 

Perhaps as good an example of pleading the evi- 
dence instead of the facts, as can be found in fic- 
tion, is in Dante Quickly'^ accusation of Falstaff. 
The fact which the hostess meant to aver was that 

kJack had promised to marry her, but in her garra'r ^^_ 
lous and detailed statement it gi:ew into these pro*^H 
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portious: " Thou didst awear to me, upon a parcel- 
gilt goblet, sitting in my Dolphin chamber, at the 
round table, by a. sea-coal fire, upon Wednesday, 
in WbitBiin week, when the prince broke thy head 
for liking his father to a singing man of Windsor; 
thoa didst swear to me then, as I was washing thy 
wound, to many me, and make me my lady thy 
wife; Canst thou deny it? Did not good wiie 
Keech, the butcher's wife, come in then, and call 
me gossip Quickly? coming in to borrow a mess of 
TinegaT; telling us she had a good dish of prawns; 
whereby thou didst desire to eat some; whereby I 
told thee they were ill for a green wound? Aiid 
didst thou not, when she was gone down stairs, de- 
sire me to be no more ho familiarity with such poor 
people; saying that ere long they should call me 
madam? And didst thou not kiss me, and bid me 
fetch thee thirty shillings? I put thee now to t!iy 
book oath; deny it, if thou canst." It has been 
conjectured that Shakespeare wae, at some period 
of his life, a law clerk, and Lord Campbell summed 
np tlie evidence on the question in a pamphlet. If 
his lordship had been acquainted with the early 
days of our code, he would iiave admitted, that even 
if the great dramatist had never drawn a bill in 
chancery, he had at least anticipated the scope and 
form of many of the complaints under that much- 
abused and hardly-nnderstood body of laws which 
regulates our practice. 

The pathetic and rhetorical flights of eloquence 
are not impossible in a complaint under the code. 
In an action for negligence that once came nnder 
my notice, the plaintiff described the result of f" 
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injuries rb follows: " Thereby rendering her, a 
the plaintiff is informed and believes, forever utia- I 
bie to work, and precluding her from gaining a, 
livelihood, and from all the benefits and enjoyments f 
in life, to which she, this plaintiff, in common with ] 
each and every member of the human i-a^e, ia an i 
heir and an inheritor." To which the heartless de- j 
fendants answered that they had no knowledge c 
information suEBcient to foi-m a belief, "aa to J 
whether she is an lieir and inheritor of the b 
and enjoyments of life, or any of them, and d 
that in respect to the same she trace her pedigree J 
and prove her title." 

I had supposed until I saw the foregoing thattj 
pathos and eloqnence in pleading had been ei*B 
hausted before the code in the case of Barron t*T 
Mkfiard {3 Edw. 96), This was a suit to restraiiiiJ 
the defendant from using a coal yard, under a oov-l 
enant in a deed not to carry on or permit any tradel 
or business offensive to the neighboring inliabitant8.-T 
The bill contained the following ornate ] 
"In which during several successive months laHbJ 
past they have daily received and still continue t 
receive coal of divers and many sorts; and to bre 
it np and screen or sift the coal so broken, and | 
separate the same from the dust; and they have 
there sold and continue to sell such coal and loud 
it into carts, and to carry it away, and to conduct 
the business with all the ordinary circumstances and 
practices usual in such business, and to occasion 
large quantities of the black, filthy, volatile, offen- 
sive dust and smut, ustuiHy incident to a coal yard, 
where much business is done, to rise on the air and 
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to be diffused around by tbe wind and into the 
premises of the neighboring inhabitants; and in 
spite of all the care which the neighbors can be- 
Btow, such coal dusfc and smut will settle on their 
walks, on their green sward, on their fi'agrant 
plants and flowers, beclouding the brightness and 
beauty which God has given to make them pleasant 
to the eye aud cheering to the heart of man. They 
settle too on the neighbors' steps, thresholds and 
windows; and enter into their out-honses, their 
dwellings, their carpets, their cups, their kueading- 
troughs, their beds, their bosoms, and their lungs; 
discolor their linen and their otherwise stainlesB 
raiment and robes of beauty and comfort, deface 
their goodly furniture, blaeken, besmear and injure 
every object of utility, beauty or taste, and are 
thus ofleusive and injurious to all the neighbors 
who have regard for decency and cleanliness, so es- 
seatial to the health and liuppiness of society, and 
by reason of the immediate prosimity of yonr com- 
plainant they are to him peculiarly offensive and 
injurious," Tbe defendants demurred, but the vice- 
chancetloi-'s sympathies were ao wrought upon by 
this touching statement, that be held the bill good. 
On appeal he was sustained by the chancellor, who 
observed r '■ The allegation in the bill on this sub- 
ject, though it is a little poetical, cannot be consid- 
ered a mere poetic fiction, as it is sworn to by the 
complainant and is admitted by the demurrer. 
Making all due alloivance for the coloring which 
the pleader has given to this naturally dark picture, 
it is perfectly certain that this keeping of a coal 
yard upon any of tliose iota is u business offatiwiii 
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to the neighboring inhabitants, according to tha 
spirit and intent of these restrictive enactments." 

Another troublesome feature of this requirement 
of the code ie, that the faots shall be stated in a 
plain and concise manner, without nnnecesaary 
repetition. It would be sad, indeed, if justice de- 
pended upon the strength or copiousness of a plead- 
er's language. The ofBce of pleadings is not to 
scare, confound or overwhelm the adverse party. 
It may be true, as Napoleon said, that Providence 
is on the side of the heaviest battalions, but justice 
ia not necessarily on the side whose lawyer has the 
greatest command of synonyms. Words are cheap. 
Those who have the least to say, or are uncertain 
how to say it, generally have the most of them. 
Here is the difficulty of the rule of the code; it pre- 
supposes that the pleader knows exactly what he j 
wants. Now, when we were among the leeks and 1 
cucumbers of the Egypt of pleading at common i 
law, this was not so material. But granting that i 
the pleader knows what he wants, how hard it seema 
to he for him to call a spade a spade. He seems to 
be continually laboring under the delusion that if I 
he calls things by their right names something aw- 
ful will happen; that he is wandering about the I 
temple of jnstice in a state of enchantment, being J 
bound to flank every fact by verbal circumlocution, [ 
for fear the use of a common word or a direct EUid | 
simple phrase will wake him up, and tumble the i 
temple about his head. He is possessed by ths de- 
mon having charge of the "long-tailed words end- 
ing in osity and ation. " And how he loves to ocon^i 
malate — to add to each succeeding allegatioi 
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that went before. Many pleadings are apparently 
drawn in the idea that every allegation is forgotten 
or loses its virtue as soon as read, and so the pleader 
rolls along hia snow-ball of words, growing bigger 
and bigger and more nnwieldy and shapeless to the 
end. It islike "thehoase that Jack bnilt;" "this 
is the cow with the cmmpled Jiorn," being utterly 
ineffective, unless connected with the preceding al- 
legations, "that tossed the dog, that worried the 
cat," etc. As the judge in Racine says of the ad- 
vocate : 

" To repeat tte same thing' twenty timea he prefers bj far, 
Than once to ahridge." 

It is qnite fortunate for the reputation of our 
profession among authors, that the world do not 
see our pleadings. If thej were public, Wliittier 
might speak of " weary lawyers with endless pens," 
as well as "tongues," Really, the mass of people 
have no idea of our industry. The Pyramids, the 
Colossus of Rhodes, the Simplon road, are well 
enough in their way, but if you want to get an ade- 
quate idea of the industry, the ingenuity, and the 
perseverance of man, read a law-pleading. The 
Oretan labyrinth is not so involved; the Sphynx is 
not so mysterious; like a suspension bridge, its 
middle rests on nothing, but it is continuous and 
flelf-austaining; take an allegation out of the center, 
although it is just like a dozen others preceding it, 
and down goes the structure. Reading one of 
these pleadings is like crawling through a long and 
narrow tube — you can't turn around; but, having 
onca started, you must go through to the other end, 
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or else back out. Of course, all thia is very fine, .1 
but it is not law; c'est mapUfique, mats ce n'est pas 1 
guerre. A man may develop a great amount of I 
muBcle in endeavoring to lift himself by hia boot- J 
straps, but the experiment is iilways a failure, and 1 
answers no useful purpose. So a man may, even j 
under the code, get a great reputation as a pleader, ■ 
by drawing interminable pleadings tJiat bother the 1 
other side very much, but. after all, don't help hia f 
side on a bit. It ia no wonder that Mr, O'Oouor, ' 
driven to des])eration by such pleadings, ahoald say I 
thiit they tell the client's story, "just as any old i 
woman in trouble for the first time would narrate I 
her grievances." Not that Mr. O'Conor is strictly 'j 
accurate in thia harsh reflection upon the "old wo- , 
man." No old woman of my acquaintance, in J 
describing her being knocked down by a runaways 
horse, has ever told me that it occurred "while sfaAd 
was lawfully and carefully walking in, upon Hud's 
across a certain public street, highway and tho> J 
oughfare;" or in narrating an assault and battery>| 
committed ou her, has ever informed me that'] 
the defendant struck her "a great many violent 1 
blows and strokes in and upon various parts of I 
body and person; " or, in describing its effects, baa J 
ever aaid that she became "sick, sore, lame, faruised'^ 
and disordered; " or, in unfolding the particulars of 4 
some slanderous accusation, has ever intimated i 
" that the defendant, unlawfully, willfully and ma- 
liciously intending and contriving to injure her in 
her good name, fame and credit, and bring her into 
discredit, disrepute and infamy among her friends, 
neighbors and acquaintances, and the public, spoke," 
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I do not number any such rhetorical and taa- 
tologieal elderly lady on my liat of clients, and I 
strongly suspect that Mr. O'Conor never fell in with 
her. These ingenioua flights are the work of the 
Sinbads of the legal profession, and ai-e not charge- 
able on ajiy layman or laywoman. Tlioy are the 
tmditionaiy remnants of that ancient system of 
pleading which Mr. O'Conor reverences and mourns 
for. The poet Moore sings, in his sweet way: 



" Like a vnae in wliicli rnaoa huve once been distilled, 
lu may break, tou may shatter the vase, if you will, 
it the scent of tha rosea will cUng to it atill." 



I 

t And applying this idea to the present subject, I 

I should sing: 



In B, akull If tautology's onca I 
Ton may break it and acattei 
Bat the trick of tautology clin 



inatilled, 

o it Htlll. 



Now we have dropped into poetry, allow me to 
a little original poem on this topic, to which, 
I suspect, Mr. Longfellow is somewhat indebted for 
acme famous verses of his: 

A P3.\LM OF LAW. 
What the heart nf the CndiJIer said to the Pleader. 
Tell me not, in ai'centa croaking. 



^^^^ Tom 

^^^H Law is 

^^^^1 Khetori 



WTiat'B the use, with VKrbal cloaking. 
To Diako things other thau they Beem J 

L»w is real ; and law's espensiva ; 

Special pleading's not its goal; 
Rhetoric and tape make penaive 

Many a ivi^ary client's soul. 
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In your pleading 'b not the way ; 

State jour case in aiinplo faaliioo, 

Let tliB judge aee what's to paj. 

Law is long and time ie fleetlug. 

And our lips, dull liabit'a slave. 
Are, forgetting fact, repeating 

The old forms our fathers gave. 

In the field of litigation, 

In the strife of good and evil. 
With straightforward allegation 

Tell the truth and shame the devil. 

Trust not Humphrey, Barbour, Chittj ; 

Let dead caseB bury their dead ; 
With stale lies 'lis sorely pity 

To bother any j udge'a head 1 

Lives of pleaders all remind us, 

We may make our lives a bore. 
And, departing, leave behind us 

Pleas choke full of useless lore ; — 

Precedents that perhaps another, 

Doomed by cruel fate to find, — 
Some perplexed and anxious brother, 

Reading, shall quite lose Mh mind I 

Bell your form books for waste paper; 

Slate the facta at any rate ; 
Hesitating how to shape a 

Pleading — why, abbreviate. 

But aa there ia an alleviating feature of almost ^ 
eveiy evil, so the repetitions of lawyers argue one 
virtue at leaet: they prove that our profession are 
willing to give money's worth and more, for we are 
no longer paid, in proportion to the dimensions of 



r 



PLEADIN& T7NDER THE COrjE. 131 



the verbal pyi-araida which we erect. We are will- 
ing to throw in a few hiindred extra and uuneces- 
aary adverbs and prepositions, and are not pai'simo- 
nious even in the matter of nouns. 

Part of this diffuseness is chargeable on our 
clients, who would not believe us half so wise if we 
were only half as long in our pleading, A man suf- 
fering from tooth-ache once went to a dentist and 
^ked him how much he would charge for extracting 
the offending member. A dollar, was the reply. 
"Why," esdaimed the patient, "Doctor Jones 
only charged me half a dollar the other day. and 
dragged me all round the oiBce, too!" Our clients 
want to be dragged all around the office, and all 
over creation, when we et^te their rights and ivrongB 
on paper. 

In conclusion. I will advert to a topic, which, al- 
though not strictly covered by my test, is yet ger- 
mane to it. I refer to the phraseology of indict- 
ments. If any one can give any plausible excuse 
for the use of nine-tenths of the words in any in- 
dictment, I am curious to know it. The commis- 
sion of crime may be just as definitely charged in a 
score of words as in ten score, and rather more defi- 
nitely, for the memory is not taxed in the former 
case. It has alwaj'S seemed to me inhuman to com- 
pel a mau accused of a capital offense to listen to the 
reading of the indictment. It is an added bitter- 
ness to death. To be sure it consumes time, in 
which circumstances may come to light tending to 
exculpate the accused. A refined humanitarian, 
opposed to capital punishment, like Horace Greeley 
or Mr. Bergh, might act on this idea, and contrive 
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an indictment so long that its reading would allo^ 

the prisoner to die a natural death. The snltai 
once offered immense largess and honor to h/n: 
who would invent a story without end — untok 
wealth and the hand of his daughter in marriage 
Any one was at liberty to contest for the prize, h\za 
in case of failure, the bowetring was the penalty 
A good many had fallen victims to their gi'eed a»( 
their short-windedness, when another competitoj 
presented himself, who, I have reason to believe, 
was an old-time English special pleader. The saL- 
tiin seemed to be moved with compassion, and aske^ 
him if he bad duly weighed the matter. He r^ 
plied that he had. Said the snitan. " one feilo"^ 
told mn a story that lasted eleven months; do jc»-' 
think you can beat him?" The brave man smil^ 
superior; the preliminaries were settled; sowaabilj 
listener; and the raconteur, after enumerating 1 
great man's titles, which occupied some hours, ibi§ 
commenced: "Once uj^wn a time there was ak 
of Egypt, who, anticipatinga mighty famine, cans 
an immense granary to be erected and filled wiM 
wheat. It was four hundred miles square aurf t 
miles high, and as he supposed, hermeticallysMlJ 
It seems, however, that a hole, near the top, »" 
as large as a pipestem, had been overlooked, 
nest year an enormous swarm of locusM oM 
whelmed the land. They discovered the ori^ 
just large enough for one loenst to enter at a 
and so one locust crawled in and flew a»ay wi 
kernel of wheat, and then another locust cratrn 
and fiew away with another kernel of whwtf 
Chen another locust crawled in and fiew avas 



ptXADCSB Lauita 7TB <] 




iber keniel of wbeal^ aid. dMi. Bwnhcr 
en," iatcrmpced die "'*—" "£ jini|iiMi 
ists carrkd uC aR tiu- 
niT," aii£waed die 

:at vas all gone, ubI I 
cees of ild abaciacaoD? I wiH 
essariiy Eo pmoaacauue, bas 
31 eaeential. They m 
isidericg' the diwwMwi 

amount g( tose «1ii 
.ctit V U viQiag dub ta bmo v i 
Tstor, I cmiacimtioarif dmik 
xodueioTj ^axt at miw atarj in — vd, ssf, > Mf 
entnnr — and that we abaO be q^e &iA aid 
dy to enter on tbe aMritz." Tk ^ba anfad 
beard, groaoed, and gare iE Bpc 
'erhapd in thoM daia, wliei cnine aHBs w 
htfnUj on Uke incfEaoe, ii m^t innre a re- 
iDing and aalutarr effect h> alx^b capital pan- 
^«nt and siib§titiit« the reading of the indict- 
^ The prospect at each a fate vonld deter the 
est and the moat wicked. In aggravated cases, 
^ methodical lanatica slar men who they fancy 
Hart their honor, I would add the pt-nalty of 
'^itig to the testimony of die medical witnesses 
He anbject of iDsanitr. If the offenders wore 
J^ally reiad, they soon would be. Possibly this 

would be open to Montesquieu's objeotiona 
'Jst punishments unduly severe. Possil>ly Ui? 
*tler8 would take themselves off to f\:ido th) 
••Ity, aud thus save the State nil troiibli;. 13ul 
* is a sort of poetic jiisticL' in tbf * 
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an indictment so long that its reading would allow J 
the prisoner to die a natural death. The saltan J 
once offered immenBe largess and honor to himl 
who would invent a story without end — untold, m 
wealtli and the hand of his daughter in marriage. I 
Any one was at liberty to contest for the prize, bat 1 
in ease of failure, the howstring was the penalty. I 
A good many hud .fallen victims to their gre 
their short-windedness, when another competitors 
presented himself, who, I have reason to believer 
was an old-time English special pleader. The snlJ 
tan seemed to he moved with compassion, and askejH 
him if he had duly weighed the matter. He i 
plied that he had. Said the sultan, "one fello*J 
told me a story that lasted eleven months; do yottj 
think you can beat him?" The brave man emiled^ 
superior; the preliminaries were settled; so was the-l 
listener; and the raconteur, after enumerating the J 
great man's titles, which occupied some hours, thu5.i] 
commenced: "Once upon a time there was a IditK'J 
of Egypt, who, anticipating a mighty famine, caused T 
an immense granary to he erected and filled withi-f 
wheat. It was four hundred miles square and At* *j 
miles high, and as he supposed, hermetically sealed.. 
It seems, however, that a hole, near the top, abontj 
as large as a pipestem, had been overlooked. TImp 
next year an enormous swarm of loenats overij 
whelmed the land. They discovered the orifict^l 
]ust large enough for one locust to enter at a time,! 
and so one locust crawled in and flew away with i 
kernel of wheat, and then another locust crawled iif4 
and flew away with another kernel of wheat, andT 
then another locust crawled in and flew away with [ 
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r anotlier kernel of wieat, and then another — '' 
"Well," mtermpted the sultan, "I suppose the 
locnsta carried off all the wheat, and then what?" 
"Why," answered the narrator, "how can I tell 
your ineffahle majesty what happened after the 
wheat was all gone, until I first describe to you the 
process of its abati-action? I will endeavor not nn- 
neoessariiy to procrastinate, hut really these details 
Beem essential They may consume some time. 
Considering the dimensions of the magazine, and 
the amount of time which your iuextiuguishable 
S£OictityiB willing daily to bestow on yonr worm of a 
narrator, I conacieutiously think I may finish this 
introductory part of my story in — well, say, a haJf 
a century — and then we shall be quite fresh and 
ready to enter on the merits." The stiltan stroked 
his beard, groaned, and gave it up. 

Perhaps in these days, when crime seems so 
frightfully on the increase, it might have a re- 
Btraining and salutary effect to abolish capital pun- 
ishment and substitute the reading of the indiot- 
ment. The prospect of such a fate would deter the 
boldest and the most wicked. In aggravated oaaee, 
where methodical lunatics slay men who they fancy 
have hurt their honor, I would add the penalty of 
listening to the testimony of the medical witnesses 
on the subject of insanity. If the offenders were 
not really mad, they soon would be. Possibly this 
plan would be open to Montesquieu's objections 
against punishments unduly severe. Possibly the 
offenders would take themselves off to evade the 
penalty, and thus save the State all trouble. Bat 
there is a sort of poetic justice in the idea that 
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pleases me, and I am by no means certain that I 
have not hit on the universal panacea that shall 
give peace and safety to society. 

Having now strayed to the customary and or- 
thodox distance from my text, I will dismiss the 
meeting. 



k SOCIETY FOR THE PREVENTION OF CRU- 
ELTY TO LAWYERS. 



It HAVE latety experienced two severe shocka upon 
my nervous system. This fact hua led me to con- 
template the propriety of establishing some plan of 
protection for lawyers. ,0f course, it is conceded 
that, as a class, we are utterly reprobate and given 
over, and that when we die, we must, nearly all of 
ns, go to the bad. However, as in that event, we 
ehall unquestionably be accompanied by a vast ma- 
jority of our clients, much of the bitteraesa of that 
reflection is extracted. But it is cruel for a person 
of superior genius or virtue to be continually crow- 
ing over one to whom Providence has been less 
bounteons, or Satan more attentive. It is naughty 
to throw stones at a drunken man, An.d so it is 
wrong for clergymen and other sinless and nn- 
tempted men, to twit us lawyers with our fallen 
condition. Now my idea is, that we ought to band 
together for self -protection against these angelic as- 
Banlts, or that the State ouglit to furnish a system 
of police for our defense. I am iisually very par- 
ticular, when I go out of town to court, to conceal 
every thing indicative of my profession, but in go- 
ing to Albany the other day, I forgot my accus- 
tomed caution, and tied my bundle of papers with 
red tape. On the ears I was sharply scmtinized by 
a dyspeptic and saintly gentleman, who looked too 
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good for this world, and out of whose shoulders 
expected momentarily to see a pair of wings sprout- 
ing; presently he approached me, and in a hollow 
voice, asked me if I were not a lawyer — much in 
the manner that yon would ask one if he were not 
the devil, I replied, in a deprecat«iy manner, that 
I was one of that unhappy and despised race- 
Thereupon lie pressed upon me a printed paper, atri 
arm's length, us if I were a leper, and hastily re- 
treated. I read the paper, which was in the wor^ 
and flgitres following: 

"AND THEN?" 

"A young man, whom I had known as a boy 
came to an aged professor of a distinguished conti- 
nental university with a face heaming with dehght, 
and informed him that the long and fondly cher- 
ished desire of his heart was at length fulfilled, his 
parents having given their consent to his studying fl 
the profession of the law. As the university pre- 
sided over by his friend was a distingnished one, hft 
had repaired to its law school, and was resolved tai 
spare no laboi' or expense in getting through 
studies as quickly and ably as possible. In thi 
strain he continued for some time; and when 
paused, the old man, who had been listening 
him with great patience and kindness, gently aa 
'Well, and when you have finished your career 
study, what do you mean to do then?' 'Then 
shall take my degree,' answered the young man. 

" ' And then ? ' asked his venerable friend, 
then,' continued the youth, ' I shall have a m 
ber of difficult and knotty cases to manago; saw 
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shall attract notice by my eloquence and wit and 
aonteaeas, and win a grait reputation.' 

'"And then?' repeated the aged man. 'And 
then!' replied the youth; 'why, then there can- 
not be a question I shall be promoted to some high 
office in the State, and I shall become rich.' 

" ' And then?' 'And then,' pursued the young 
lawyer, ' then 1 Sliall live comfortably and honora- 
bly in wealth and respect, and look forward to a 
quiet and happy old age.' 

"'And then?' repeattid the old man. 'And 
then,' aaid the youth, 'and then — and th(;n — - 
and then I shall die.' Here his venerable liateuer 
liited up his voice and again asked with solemnity 
and emphasis: 'And thenf Whereupon the as- 
piring student made no answer, but cast down his 
head, and in silence and thoughtfulnesa i-etired. 
The last 'Ami then?' had pierced hia heart like a 
BWord, had darted like a flash of lightning into his 
soul, and he could not dislodge the impression. 
The result was, tlie entire change of his mind and 
course of his life. Abandoning the study of the 
law, he entered upon that of divinity, and spent the 
remainder of his days in the labors of a minister of 
Christ. — [JVb, 154 American Tract Society." 

Now, one of the main i)urpose8 of my Society for 
the Prevention of Cruelty to Lawyers would be to 
iBfiue tracts aimed at other people than lawyers — 
say clergymen, for instance. Adopting the forego- 
ing courteous and winning exhibit ae my model, I 
would suggest the following: 
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AND THEN? 

A young msn, who never was a boy, came to an 
aged professor of a distinguished law school, with a 
face full of gravity, and informed him that the long 
and fondly cherished desire of hie heart was at 
length fnlSlled, his parents having given their con- 
sent to his studying the profession of divinity. Ab 
the university with which his friend was connected 
was a distinguished one, he had repaired to its di- 
vinity school, and was resolved to spare no labor or 
expense in getting through his studies as quickly 
and as ably as possible. In this strain he contin- 
ued for some time; and when he paused, the old 
man, who had been listening to him with great pa- 
tience and kindness, gently said: "Well, and when 
yon have finished your career of study, what do you 
mean to do then?" "Then I shall take my de- 
gree," answered the young man. "And then?" 
asked his venerable friend. "And then," contin- 
ued the youth, " I shall have a great many knotty 
and difficult dogmas to reconcile with common 
sense, and shall attract notice by my eloquence, my 
dignity, and my abuse of lawyers and other bad 
men, and shall claim to wield the power of the Al- 
mighty in condemning to perdition all clergymea 
and other Christiana who shall dare to differ from 
me in opinion, and the members of all professions 
who shall dai'e to contend with the clergy for a 
share of the respect and confidence of their fellow- 
men, and shall win a great reputation." "And 
then? " repeated the aged man. " And then," re- 
plied the youth, " why then there cannot bo a ques- 
tion I shall be called by some wealthy congregation. 
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aud shall marry a rich wife. " " And then? " " And 
then," pursued the yonng diYiue, "then I shall live 
comfortably and lazily in wealth and respect, and 
look forward to a quiet and happy old age." "And 
then?" repeated the old man. "And then," said 
the yonth, "and then — and then — and then 1 
shall probably die." Here his venerable listener 
lifted up his voice, and again asked, with solemnity 
and emphasis: " Aud then f" Whereupon the as- 
piring student made no answer, but cast down his 
he-ad, and in silence and thoughtfulnesa was retir- 
ing, but as ho got to the door, he slowly and sadly 
answered: " Why then I suppose I shall be sorry I 
wasn't a lawyer." This last '"'And then?" had 
pierced his heart like a sword, had darted like a 
flash of lightning into his soul, and he could not 
dislodge the impression. The result was the entire 
change of hia mind and course of hia life for the 
better. Abandoning the study of divinity, he en- 
tered upon that of the law, and spent the remainder 
of his days as an honest, useful, and civil lawyer. — 
[JVb. 154 Society for the Prevention of Cruelly to 
Lawyers. 

Another main pni-pose of my society would be to 
keep track of and refute the misre presentations — 
(I desire to be gentlemanly in my choice of words) — 
of authors. And now for my other shock. One of 
the most charming writers in English literature is 
Arthur Helps, author of " The Spanish Conquests 
in America," " Friends in Council," etc. In one of 
his earlier works, ■■Companions of my Solitude," 
in the course of a gloomy view of law and lawyers, 
he says: "These evils are not of yusterday, or of 
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this couDtry only; I observe that the first SpaniEh 
colonists in America write home to the government, 
begging them not to allow lawyers to come to the 
colony." Now here is where my other shock comes 
in. If the author had cited Herod as an example 
of philoprogenitiveness; Nero as a mode! of filial 
affection; Alaric, Attila and Geiiseric as peace- 
makers; Philip Second as an advocate of civil and 
religions liberty, or Henry Eighch as a precedent 
for conjngal fidelity, my nervous system would not 
have undergone the shock that it experienced at 
hearing him cite the antipathy of " the first Span- 
ish colonists in America," as any thing against law- 
yers, 

"Wlio were " the first Spanish colonists in Ameri- 
ca," and what was the moving principle of their 
emigration? They were a crowd of adventurers 
and vagabonds, who came to this country to sub- 
sist on the stolen gains and labors of other men — 
a pack of thieves and cut-throats, who, starting out 
under the banner of church aggrandizement or 
Tharitime discovery, through the auri sacra fames 
fell into the most dreadful course of oppression and 
injustice that the history of the world records — op- 
pressions on an amiable and unoffending race, which 
in some instances, as for example in Cuba, they al- 
most exterminated in their mad and wicked hunt 
after money without labor. The roasting of In- 
diana was a pursuit in which lawyers would have 
been of no use. Such mild-mannered gentrv as 
Pizarro and Cortez needed no i-ascal attorneys to 
aid them in their efforts for the conversion of 
heathen Mexicans and Peruvians, as recorded by 
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the Spanish historians. Wliere law and jaatdce are 
Tuiknowi], lawyers are superfluous. Fair play was a 
consideration that did not enter into the plans of 
"the first Spanish colonists in America," and 8o 
those of them who Burvived the ravages of venereal 
diseases on their first arrival, unanimously hesought 
the government to keep the lawyers at home, in or- 
der that they might ravage, slay and extort, un- 
checked hy courts of justice. They wanted such a 
state of things as Pat wrote to his brother in Ire- 
land was the rule in this country — "no hangin for 
Btaliu." I wonder that Mr. Helps did not also quote 
the remark of Peter the Great on his visit to Eng- 
land, that he had but two lawyere in his dominions, 
and meant to haug one of them on his return; or 
that of Jack Cade's friend, who said, "the first 
thing we do, let's kill all the lawyers." The truth 
is that lawyers cannot flourish except in a free and 
enlightened country, and their numbers and influ- 
ence are in proportion to the degree of freedom and 
enlightenment. I dare say there are not many law- 
yers in New Zealand or China. There are only 
some eighteen hundred in Prussia, although I look 
for their rapid increase there under the influence of 
recent events. In France we find twelve thousand, 
in Great Britain thirty thousand, and under the 
government founded in the idea of fair play and ab- 
solute equality before the law, we have forty thou- 
sand of this incendiary class. In the face of such 
facts, Mr. Helps should not cite the opinion of " the 
first Spanish colonists in America," nor of the 
fiends in perdition, although I dare say these admi- - 
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rable characters would agree Ie the desire to sup- 
press the lawyere. 

A suhsidiai'y purpose of my society would be to 
keep the newspapers lionest in their reports of law- 
suits and remarks about la^i^ers. Nothing unrea- 
sonable should be required of them; if one report 
in three were moderately correct, it is all that could 
be exacted. Ail of us, from the jndge, who is al- 
ways delivering an "impartial and comprehensive 
charge," to the advocate who never makes any but 
an "able and eloquent effort," feel the power of 
the press; but we know, too, that peenniary offer- 
ings soothe the teri'ible deities who preside over it, 
and allay their just wrath, and, consequently, my 
society should establish a sinking fund, to provide 
against the virtuous spasms of the newspapers. 

Another minor purpose of my society would be 
to protect lawyers against law reports. If we were 
expected only to know the contents of the reports, 
that we could get along with; but when we are re- 
quired to pay for them, that strikes home. Not 
only this, but how is oue going to house them ? If 
they go ou much longer, every lawyer will be forced 
to hire a rope-walk to keep his books in. Ob for 
some Omar or Von Moltke, to burn some new 
Alexandria or Strasbourg with all the law reports! 
A pension list might be made for the reportei-s, 
conditional on their issuing no moi-e reports, or, at 
all events, not more than one or two volamea & _ 
day. 

I would also have my society suppress bar meet--j 
ings on the death of lawyers. This I put mainlyj 
on the ground of the poverty of our language in J 
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adjectives, and its utter inadequacy to describe the 
virtues which pertain to us from the moment we 
die. 

Perhaps I may think of some other things for 
my society to do, but these are all that now occur 
to me. 
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The law is careful of tbe eyes, ears and noses o) 
mankind, and will not justify offensive sights, 
soundB, or smells, bat will punish as crimes offenses 
against those necessary and sensitive organs, piii- 
vided snch offenses involve a general and public 
disturbance. But the offense must he rank, and 
Bmell to heaven, to sustain an indictment. Other- 
wise, nothing more than an action for damages will 
lie. Quite an extraordinary catalogue might be 
made of the complaints which nervous people have 
made against their neighbors — to say nothing of 
serious attacks npou health by offensive trades and 
occupations which have come before the conrts. 
Concert saloons and locomotives, bowling alleys and 
batting rams, billiard saloons and biting dogs, 
boiler shops and bathing in exposed situations, 
swearing and slaughter-houses, obstructions to travel 
in public streets by means of too attractive shop 
windows, or the vending of distillery slops; and ft 
score of other things, have constituted the cause of 
action under this head. Let us glance at a few of 
the more curious eases. 

The courts in North Carolina seem singularly in- 
sensible to the charms of music. In State v. Baid- 
win (1 Dev, and Bat. 195), it was hold no nuiaanoo 
to curse and swear so load at a tavern as to break 
np a singing school near by. It is a very improT- 
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ing mental exercise to read a syllabas, and then, 
closing the book, try to imagine on what gi'ounds 
the court pJacea its decision. For instancu, in thia 
case, I imagined that, perhaps, the court held the 
carsing' and swearing to be the legitimate and ordi- 
nary use of the tavern property, ot which the owner 
could not lawfully be restrained. Or, perhaps, the 
quality of the music liad something to do with the 
decision, for it must be admitted that poor singing 
is almost as bad as profanity. Indeed, might it not 
have been its had quality, grating on the cultivated 
and sensitive earsof the tavern guests, that caused 
their profanity, as certain sounds of the gamut are 
said to cause dogs to howl? Was the singing relig- 
ions or secular? Even if religious, have we not 
Palstaff's testimony that he had spoiled his voice 
with singing of psalms? But now, opening the 
book, see how mistaken we have been, and how, ex- 
cept in the last conjecture, we have not even ap- 
proached the reid ground of decision: "Its iuter- 
ruption" — that of the singing school — "cannot he 
legally pronounced an inconvenience to the whole 
community. The loss of instruction in the accom- 
plishment, to those who would fain acquire it, does 
not very gravely influence the good order or enjoy- 
ment or convenience of the citizens in general, so 
aB to call (or redress on the complaint of the State." 
That is to say, as corporations have no souls, so the 
State has no ears. But further: "If we sustain 
this as an indictment for a common nuisance, wo 
shall he obliged to hold that whenever two or moro 
persons talk loud, or curse, or quaiTel. in the pi-es- 
ence of others, it may be charged that this was done 
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to the common nuisajice, and if 60 found) will war- I 
rant punisliment as for a crime." The jndge is, 
perhaps, sound here; such a doctrine would involve I 
even the aholition of our National Congress — a ca- 
lamity at which every good citizen would stand 
aghast. And yet, in Pennsylvania, they held that 
the offense of being a common scold is indictable, 
and may be punished by fine, or fine and imprison- 
ment, at discretion. Jatnes v. Commonwealth {13 
S. and E, 330). But the judge winds up thua: 
" Tlie persons disturbed are not represented as hav- 
ing been engaged in the performance of any public 
duty — as engaged in religious worship, attending 
at any election, or at a court." Here, perhaps, was 
the defect in the prosecutor's case; he should 1 
proved that the singing school were practicing 
hymn tunes. I fear that this ease indicates some- 
thing rotten in the State of North Carolina. Did 
not Shakespeare say: 

" The court that hath no music id himself, 
Nor is not moTed by concord of sweet Hounds, 
1b fit fur treason, stratag'ema, and spoils. ' 

And does not the 3ate national "unpleasantness," 
taken in connection with this decision, bear out the 
poet's idea? But as the old pine-wood common- 
wealth has in vani struggled for liberty, "and the 
sounding aisles of her dim woods" cannot "ring 
with the anthems of the free," she is determined 
that they shall at least ring with those of the "free 
and easy." Quite possibly it would there be held a 
nuisance to sing bo loud as to break up the cnraing 
and swearing at a tavern near by. 
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Another case to wliieh we would call attention is 
Staler. lAnkhaw (G9 N. C. 314). The defendant 
was indicted for disturbing a religious congregation. 
He was a strict member oi the Methodist chnrch, 
and a man of esemplary deportment, but he sang 
m such a, way as to disturb tlie congregation. The 
distnrbancB consisted partly in his holding on the 
notes after the other singers had let go. He was 
evidentiy trying to realize Milton's idea of "linked 
sweetness long-drawn oat." This disturbance was 
decided and serions: " the effect of it was to make 
one part of the congregation laugh and the other 
mad; the irreligious and frivolous enjoyed it ns fun, 
while the serious and devout wore indignant." 
Once the preacher had shut up the book and de- 
clined to sing the hymn. The presiding elder had 
refused to preach in the church on account of the 
distnrbance. On one occasion, " a leading member 
of the chnrch, appreciating that there was a feeling 
of solemnity pervading the congregation in conse- 
quence of the sermon jast delivered, and fearing 
that it would be turned into ridienle, went to the 
defendant and asked him not to sing," and he then 
refrained. On many occasions the church members 
and authorities expostulated with him on account 
of his singiug and its disturbing effects, but he iu- 
Tariably replied, that " he would worship his God, 
and that as a part of his woi-ship it was his duty to 
sing." One of the witnesses, being asked to describe 
his singing, sang a verse in his voice and manner, 
which "produced a barst of long and iri-esistihle 
laughter, convulsing alike the spectators, tlie bar, 
the jury, and the coui't." The jury found him 
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guilty, but this was reversed because tbere was no 
proof or pretense of any intention or purpose to 
disturb the irorehip, but on the contrary it was ad- 
mitted that he was conscientiously taking part in 
the religious services, and doing bis "level best." 
Now this was a serious ease. The offender was a 
member of the church in good standing, and there 
was no fault in him save the eccentric character of 
his vocalization. But it must have been a harrow- 
iag reflection to his fellow church members that he 
was to be saved, and that they were bound to listen 
to that singing through all eternity. Those jealous 
brethren must try some other course. If thoy bad 
come to me originally, or dropped me a line, I 
conld easily have managed the matter for them. 
I should have said to them, just induce Brother 
Linkhaw to embrace the ministry, and then he will 
have to "rotate." I must confess, however, that 
I am puzzled by the admission in evidence of the 
imitation of the defendant's style of singing. It 
was not a photograph, nor an exemplified copy, nor 
a contemporaneous memorandum, nor a deposition 
de bene esse. How was it brought up on appeal ? It 
was in no sense an exhibit, and could not have 
formed a part of the record. Perhaps, as is some- 
timea done in our appellate courts in the case of 
oumbrous aiiicles of evidence, like the cellar door 
on which the man kept his accounts, it was pro- 
duced extraneously and dehors the record on the ar- 
gument. Perhaps the witness repeated his imita- 
tion on the hearing of the appeal. In that case I 
should suppose the judge who delivered the opin- 
ffould have iiidnlgcd more in the humorous. 
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and not have limited hie observiitions to the com- 
mon-place:— "It ■would seem that the defendant is 
a proper snbject for the discipline of his church, 
but not for ths discipline of the courts." Besides, 
I think he is rather a proper subject for the dis- 
cipline of that singing echool which was the dia- 
tnrbed party in Stale v. Baldwin. 

In this connection it may be observed that curs- 
ing and swearing, to a moderate and reasonable de- 
gree, is not a nuisance. To constitute such pro- 
fane cursing and swearing as Would be indictable as 
a nuisance, the acts must be so repeated and so pub- 
lic as to become an annoyance and inconvenience to 
the community. The law is not so harsh as to 
deem it a nuisance publicly to curse and swear 
for the apace of two hours. Slate v. Jones (9 
Ired. 38). 

But the law, although indulgent, cannot stand 
every thing, and so the keeping in a public hoasa 
of " a certain common, ill-governed, and disorderly 
room," and procuring and snflering, for lucre, dis- 
orderly persons to meet and remain therein by night 
and by day, "drinking, tippling, cursing, swearing, 
quarreling, making great noises, rolling bowls in 
and at a game commonly called ten-pins," etc., in 
apnhlic nuisance. Bloomhuff y. Slate [8 Blackf. 
205). 

One would think that the Xorth Carolina Sawyers 
deemed courts and elections religious assemblages. 
Thus, in Slate v. Kirbi/ (1 Murphy, a54), an indict- 
ment was sustained which alleged that the defend- 
ant " swore several oaths in the court yard during 
the sitting of the court, to the great dipturhanee 
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and common nuisance of the citizens attending Baid I 
court." The idea snggested in this ease and in I 
State V. Baldwin, that citizens are peculiarly apt to 1 
be annoyed by profanity while attending court i 
election, aeema rather fanciful. That they are I 
more apt to be guilty of it at those times may be ' 
admitted. But the law ought to be lenient toward ' 
hnman frailty, and consider tlie proTocation of i 
unexpected nonsait, or tbe dereliction of a pledgt 
elector, as going far to excnse unpremeditated pro- ! 
fanity. 

In Illinois Central Railroad Co. t. Qrdbill (l-.J 
Freeman, 241), which was an action brought by" A 
Grabill to recover damages for the disturbance of < 
her enjoyment of her preniises caused by the main- ■ 
tenance by the railroad of cattle-pens and h 
near the same, it was held that the shouting and i 
noises made by those having charge of the stock 
could not be regarded as an element of damage, fop , 
the drovers " were not in a position to be controlled 
by the company or their agents, Shonld they, a 
they donbtless did, oatrage the decencies and pri> 
prieties of life, the company could not be held re- 
sponsible, not having this control." Tlie railroad 
company eonld not compel the hog-drivers to ad- 
dress their charge in a whisper. What the court 
would have heid, if the drivers had cursed and 
sworn at the hogs, does not appear; although it is 
prtfcable that this would have formed a proper ele- 
ment of damage. 

It ia perhaps doubtful under what category Com- 
monwealfh v. Taylor (5 Binney, 277) ought to be ' 
classed, but it is digested under Xuisance. The de- < 




feiidaut was indicted for "that lie, on the 24th of 
August, 1809, about the honr of ten of the clock in 
tlie night of the sarae day, with force and arms, at 
Lurgen township, in the eoanty aforesaid, the 
dwelling-honse of James Sti'ain there situate, un- 
lawfully, maliciously, and secretly, did break and 
enter with intent to disturb the peHco of the com- 
monwealth; and so being in said dwelling-house, 
iinla^rfully, vehemently and turbulently did make a 
great noise, in disturbance of the peace of the com- 
monwealth, and greatly misbehave himself in the 
said dwelling-house; and Elizabeth Strain, the wife 
of the said James (not the commonwealth now), did 
frighten and alarm, by means of which said fright 
and alarm she, the said Elizabeth, being then and 
there pregnant, did, on the 7th day of September, 
in the yciu' afoi-esaid, at the county aforesaid, mis- 
carry, and other wrongs to the said Elizabeth then 
and there did, to the evil example," etc. 

The defendant tried to escape punishment on the 
ground that this was a '"'crime without a name," 
but the court thought it a misdemeanor notwith- 
standing. Counsel cited several cases where indict- 
ments had been supported for siniilar injuries. 
Thus, a great noise with a speaking trumpet, to the 
disturbance of the neighborhood, is a nuisance. 
Rex V. S)iiilh {1 Stra. 704). So, too, where the de- 
fendant unlawfully and violently knocked at the 
door of the prosecutor for two hours, whereby his 
wife was frightened and miscarried. Rex v. Hood 
(Say. 167). So, too, where the defendant unlaw- 
fully entered a house, and "committed a nuisance" 
on the floor, in presencfr' of the prosecutor's wife. 
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Rex y. RoUo (Say. 158). Chief Jnstice Tilghman 
went for punishing the defendant, becanse "the 
maliciona ingenuity of mankind is constantly pro- 
ducing new inventions in the art of disturbing 
their neighborB," Judge Yates, too, said "human 
prudence cannot giiard against snch outrageona 
and unlawful acts as are here stated." Bnt Judge 
Erackenridge, in combatting the doctrine that the 
conduct complained of was a mere private injury, 
waxed learned, eloquent, and metaphysical, insiafc- 
ing that an assault might be committed by the con- 
cnssion of air produced by apeech: 

"Bnt taking the entry to amount to nothing 
more than a walking in, the door open, may not the 
motive of hia entry, and the use he made of it, con- 
stitute a misdemeanor? What is he alleged to have 
done, after entering the house? 'Willfully, vehe- 
mently and tnrbiilentiy did make a great noiae/ 
How is a noise occasioned that is perceptible to the 
ear? It must be by an impulse of the air on the or- 
gans of hearing. And what is it, whether it is by 
the medium of air, or water, or earth, that an as- 
sault and battery is committed? The impulse of 
the air may give a gi-eat shock. Birds have fallen 
from the atmosphere struck by a mighty voice. 
" This happened at the celebration of the Isthmian 
games, as related by Plutarch in his life of Paulus 
EmiJius. Are we bound to consider the noiae gen- 
tle? Are we not at liberty to infer the mightiest 
effort of the human lungs? But the power of im- 
agination increases the effect. Armies have been 
put to rout by a shout. The king of Prassia, 
in the seven years' war, won a battle by the sound 
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of artillery without ball. Individuals have been 
thrown into convulBions by a sudden fright from a 
eh out. 

" The infant in the womb of a pregnant woman 
has been impressed with a physical effect upon the 
body, and even vpon Ike miitd, by a fright. Mary 
Queen of Scots, from the assassination of llizzio, 
communicated to her offspring the impression of 
fear at the sight of a drawn swonl. Peter the 
Great of Russia had a dread of embarking on water 
from the same cause. Shall we wonder, then, that 
death is occasioned to the embryo, in the womb of a 
pregnant woman, by a sudden fright? If, in this 
indictment, it had been stated that the woman was 
pregnant with a living child, it might have been a 
homicide. But she is stated to have miscarried, 
which is the parting with the child in the course of 
gestation. Will not the act of the individual raali- 
ci on sly occasioning this constitute a misdemeanor? 
A sudden fright, even by an entry without noise, 
presenting the appearauee of a specter, miglit occa- 
sion this, even though in a playful frolic; yet, after 
such effect, would not the law impute malice? No 
person has a right to trifle in that manner to the in- 
jnry of another." 

Eope-daucing was a nuisance at common law. 
This was decided by Lord Hale in Jacob Ball's Case 
(1 Mod. 76). Jacob was a rape-dancer of the time 
of Chjirles Second, and on account of his beauty^ 
and activity, had been taken into favor by 
Conntess of Castleraaine, one of Charles' mistress^ 
Hall being about to erect a stage at Chariug-ci 
to exhibit his performauce, the king's bench, 
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haps iiispii-ed by the king's excusable jealousy of 
Jacob, held Jacob to be a nuisance in respect to hia 
rope-dancing. That ]ic claimed to have the king's 
warrant for it made no difference. If Charles had 
pi-oposed to make Jacob dance at the end of a rope, 
perhaps the court would not have interfered. It is 
not a little amuaiug that so acute a man as Judge 
Cc'wen should have attributed the conduct of the 
court on this occasion to the national respect for 
law and order. In Tanner v. SVustees of Albion. 
(5 Hill, 128), commentingon this case, he obserTcs: 
"Surely, we have not come to an age when the 
morality of the law is relaxed beyond what it was in 
the reign of Charles the Second, the date of Hall's 
booth, erected, as he said, by license from the king. 
This was a very probable account. Charles waa 
known to be the most careless in his moral conduct 
of any man in his kingdom, and to keep a court 
which was abandoned to all sorts of licentiousness. 
The Duke of Buckingham, liia principal adviser, 
was said himself to have been a rope-dancer. It is 
not very likely that a king whose palace was distin- 
guished for being the largest brothel in Europe, 
and who is known to have dismissed Lord Claren- 
don on the joint advice of Buckingham and the 
Duchess of Cleveland, a prostitute, would hesitate 
to license any vicious establishments for which such 
courtiers might invoke his patronage. The rule of 
the common law becomes more evident, and the 
precedent referred to more imposing, when thus 
plaoed in contrast with the mora! waste by which it 
was surrounded." The judge's innocence is mora ■ 
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easil; nndcrstood, wIigh he confesses, in the same 
opinion: "1 do not remember ever having seen a 
game of billiards played, and am still further re- 
moved from actual knowledge wliether the rooms 
where they are kept have ik tendency to promote 
any kind of moral evil." 

The case of Tanner v. Truiiees of Alliion was 
one in which the court held a bowling alley, kept 
for gain or hire, a public nuisance. As far as an 
obiter dictum could do it, Judge Cowen frowned 
down billiard-rooms in the game opinipn, "Were 
Uie qnefltiou res nova," he continues, "I doubt 
whether I could bring myself to join in the annun- 
ciation that a billiard -room, kept for lucre, in 
whatever place, is not a nuisance at common law." 
Doubtless the good judge's bones are rattling in 
tiit&r grave with horror at the present unrebuked 
prevalence of billiard saloons. The case that he 
was driving at was probably People v. Sergeant (8 
Cowen, 139), where it was held that keeping a bil- 
li&rd table, where no betting was allowed, but 
where the loser of the mb paid for the use of the 
table, was not a nuisance at common law. Life, 
with Judge Cowen, " meant business." He allowed 
no fooling. "So far as I have been able to dis- 
cover,'' he says, "erections of every kind, adapted 
to sports or amusements, having no useful end, and 
notoriously fitted up and continued with the view 
to make a profit for the owner, are considered in 
the hooks as nuisances. Not tJiat the law discoun- 
tenancea innocent relaxation; but because it has 
become matter of general observation, when gainful 
establishments are allowed for their promotion. 
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Eiich eRtabliahmente are usually pei-verted into u 
Beries of vice and crime." Now, is it not fortnnatft I 
for me that the great judge is not in being? Fop j 
these "bumoTOua phases of the law," being designed J 
for sport and relaxation, and " having no usefol 'I 
end," if I shonld print and bind them in sheep and I 
offer to sell tliem to my brethren of the legal pro- 1 
fession, would he not come down on me, call i 
and the book a nnisance, and enjoin ua? His idea ] 
amounts to this: the moment a man undertakes to j 
make a profit by furnisiiing public facilities for the l 
pursuit of a harmless and healthful sport, that mo- f 
ment he becomes a nnisance. He is then held to I 
have gone into the "nursery" business, to use the-l 
judge's language, and is to be suppressed. 

Rex V. Medley (6 CaiT. and Payne, 293) is a case' 1 
fit to make Isaac Walton "go off the hooks." Thfi' J 
indictment alleged "that from time whereof the J 
memory of man ninneth not to the contrary, there J 
had been, and still was, a certain ancient rivw 1 
called the Thames," which was full of water fit tO'J 
drink, and of fish Ht to eat, the taking of which fiidlt .( 
furnished the support of a large class of men; that. J 
the defendant had conveyed into said river the ret- J 
iise of gas, whereby the water was rendered nufitj 
for drinking, and the fish were destroyed, and thw 
fishermen were damaged in their said calling. 
was proved that the smell of the gas killed thf 
smelts in the stream. But the court, who i 
probably not fond of fishing, remarked: "If 1 
diminution of fish is to be considered tlie criterioSi 
then every proprietor of a copper-bottomed vessd}^ 
every maker of a sewer, every proprietor of a 
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I boat, mast be found guilty, as they contribute to 
such diminution, and it is not a question of de- 

I gree." "As the people of England are resolved 
to have gas-ligbts, and steamboats, and copper-bot- 
tomed veBselsj thej must be content also to bear the 

' ineouvenienceB which will occasionally result from 
the use of them." 

The public is very slippery. It ia hard to lay 
hold of. It has been repeatedly held that works 

I maintained or acts committed by legislative or other 

t public authority cannot be deemed nuisances, Har- 
ris V. TJiompson {9 Barb. 364), and cases cited. But 
how, if the legislature itself be generally considered 
a nuisance? 

I In Gmeri v. MicHe (4 Sandt Ch. 357), it was 

held that a placai-d posted or paraded in a public 
street, before the door of an auctioneer, cautioning 
strangers to beware of mock auctions, constitutes a 
nuisance remediable by injunction; and although, 
as it appeared that this was done by direction of 
the mayor, under authority of a statute, an injunc- 
tion was refused, yet the court intimated that if the 
complainant were innocent he might have a remedy 
at law, or, at worst, by an appeal to the legislature 
to abolish the obnoxious statute. 'J'o say that a 
man's lawful business could be braken up by such 
an act, and he be left substantially remediless, 
seems a mockery of justice, and would justify the 
aactioneer in knocking down the intruder. 

Again, as it is not lawful to post a person in the 
street to warn away a crowd from an individual's 
premises, so it is unlawful to station one to attract 
a crowd to a person's premises, to the inconvenience 
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of the traveling public. It is even unlawful for a ' 
person bo to conduct oo hia own premises as to at- I 
tract a crowd npou the sidewalk so as to obstrnct ^ 
the public passage. So it was held in Rex v. Car- 
lile (6 C, and P. 627), that if a party having a 1 
house iu a street, exhibits efSgies at hia windows ] 
and thei'eby draws a crowd to look at them, which 
causes the footway to be obstructed ho that the pub- 
lic cannot pass, as they ought to do, this i 
dictahle nuisance, and it is not at all essential that 
the eiBgies should be libelous. Mr. Garble was a 
gentleman of a playful but withal rather satirical ^ 
fancy, who kept a book shop. Having been dia^ i 
trained on for the non-payment of a chnrch rate, ho 
placed in one of his windows an effigy of a bishop of J 
the established church, inscribed "Spiritual Bro- 4 
ker," and in another window a figure of a man 
in ordinary dress, inscribed " Temporal Broker," 
These iigures attracted crowds of people to gaze at ) 
them, on Sundays as welt as secular days, and the | 
sidewalks were obstructed so that persons were 
forced to walk in the cai-riage-way. Tlie defendant I 
afterward added a third figure, that of the deyil I 
with a pitchfork, the arm of t]ie bishop being I 
tucked into that of the devil. He was indicted J 
separately for the oiiginal effigies and for the sa- ^ 
tanic addition. It was proved that pockets had J 
been picked in the crowd. Mr. Harris, a neighbor- I 
ing tradesman (the husband, possibly, of the faba-' 
lous "Betsy"), swore that the crowd consisted otJ 
"the lowest of the low'' — so low in fact that they^ 
had lowered his cash receipts 31. per day. Mr. 
Chandler, proprietor of the Portugal liotel, opposite 
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defendant's shop, testified that the crowd standing 
over his area gratings darkened his iitohen so that 
the servants were obhged to bnm candles all day; an 
injury which of course would be naturally uppermost 
in the mind of a chandler. Against this an-ayof 
government, church and trade, Mr, Carlile defended 
himself with gi'eat humor and ahihty, pleading his 
own cause. He urged that no man should be 
blamed for endeavoring to attract people to his 
shop. He insisted that the crowd was not so great 
as that when his majesty goes to the theater or to 
open Parliament; and inquired, "why do we pay 
for situations and disburse large anms of money an- 
nually iu Heet street, if it is not to have the oppor- 
tunity of putting things in our windows to attract 
the attention of the customei's!'" He claimed that 
Mr, Gray was as fairly indictable for obstructing 
the street by means of bis coach office. He referred 
to tlie two effigies formerly at St. Dunstan's church, 
which struck the quarters of tlie hour, attracting 
crowds every Jifteeu minutes, and complained that 
he was indicted for causing seventy persons to look 
at his effigies. "I would ask," he continued, 
" why ought not the Lord Mayor to be indicted for 
tiic crowd that he attracts on the 9th of November 
every year? and if Bartholomew Fair is allowed in 
September, I ought not to be indicted for exhibit- 
ing effigies in October; and so far from there being 
any thing necessarily improper in effigies, the fig- 
ures of Gog and Magog used to be carried in the 
civic procession. It is said that the effigies exhib- 
ited by m.e ai'e libelous. They are fair figures, and 
as good as I could have made; one of them is a fair 
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representation of a bishop; and they were meant to 
denote that the church, which is represented by the I 
bishop, is not supported voluntarily, but by the J 
law, which is represented by the broker." At this 1 
point, the reporter obaerved, rather acutely, that 1 
" Mr. Cnrlile did not, thronghont his i 
make any remark or observation on the figure of ] 
the Pevil," Mr, Carlile continued, that illnraina- t 
tiona, military movements, and the learned judges J 
when they go in state to St. Paul's, all attract, i 
crowds, and concluded by remarking that if his of- 1 
fenae was indictable, "the beautiful daughter of 
Mr. Very might equally have been charged with be- J 
ing an indictable nuisance." This reference is e 
plained by the reporter, who says that Mr. Very \ 
was a confectioner in Regent street, who had a I 
daughter who attended to his shop, who was bo * 
beautiful that a crowd of three or four hundred 
persona used daily to assemble and stand at his shop j 
window for the purpose of looking at her. Police \ 
ofiieere were obliged to be in constant attendance ' 
before his house, and the inconvenience was ao J 
great, both to Mr, Very and his neighbors, that he 1 
was obliged to send his daughter out of town. But J 
ail this availed not to the defendant. Judge Park 1 
replied that one nuisance does not justify another, i 
and in this, he remarked, "theleanied persons who. I 
sit beside me agree with me." He evaded the oae» J 
of the prosecution of the judges by saying that th^'l 
crowd move with it. Lord Mayor's day is but ona I 
day in the year, but if it lasted from October t&-I 
December, he should say it ought to be put a stop j 
to. As to Bartholomew Fair being a nuisance, ha ] 
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was inclinsd, from what he had heard of it, to sus- 
pect that the defendant was right. (Perhaps the 
learned judge did not know that John Locke visited 
that place, and that Lady Rachel, " that sweet saint 
who sat by Russell's side," and whose memory 
ought to he sacred to every lawyer, once wrote hor 
husband that her sister had jnst returned from 
Bartholomew Fair, and "stored us all with fair- 
ings.'") The jury brought the defendant in guilty, 
Bentence was sasiiended, he took down the offensive 
figorea, and in the end was fined 40s. Now wliat 
can the ladies hope for after this case? It is even 
doubtful, we see, whether their beauty would save 
them, for if the beautifnl Miss Very had remained 
in town dealing forth the sweets of her father's 
shop, we mther think something would have been 
devised to keep the streets clear. 

A very recent case on this subject is Fairbanks v. 
Kerr (70 Penn. 86; 10 Ani. Rep. 664). Mr. Fair- 
banks, feeling inspired to make a political speech, 
and not finding any eligible stump, mounted a pile 
of flag stones belonging to the plaintifE, and pro- 
ceeded with bis address. A crowd assembled, and 
in their eagerness to array themselves upon the 
speaker's platform, some of them standing upon 
several of the projecting stones, broke them. The 
court held that the act of making a speech in a pub- 
lic street, altliougli not a nuisance per se, may be- 
come a nuisance by obstructing the public highway, 
and that in this caee the question whether the de- 
fendant's act was the proximate cause of the injury, 
was for the jury. The judge observes: "A street 
may not be used in strictness of law for public 
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Bpeaking, even preaching or pnblic worahip; 
paTement before another's house may not be occu- 
pied to annoy him." 

It is gratifying to learn that a person sick of au 
infectioua or contagions diaeaae, in his own house, 
or in suitable apartments at a public hotel or board- 
ing-house, is not a nuisance. Boom t. Ulica (2 
Barb. 104) holds this, and illustrates the eelineea 
of the public. The plaintiff was lessee of premises 
from the defendants, at an annual rent of 110. 
Without his consent, some aldermen, who, he 
claimed, acted under authority of the defendants, 
put into an old house on the premises a family sicl 
with the small-pox, removing them from a hoti 
under the sanction of the city charter, which 
thorized the abating and removing of nuisances. 
The plaiotifE was prerented from the enjoyment of 
the lot, for the purpose of pasturage and cultiva- 
tion, because it was deemed dangerous to approach 
the house under the circumstances. Perhaps he 
feared tliat his cows would take the disease. A 
referee gave him $75 damages. The report was set 
aside on the grounds that the common council had 
no power to authorize the act complained of, and 
never, in fact, did authorize it. But the court inti- 
mate that the city's agents did wrong in taking the 
family from the hotel, aud in this connection hold 
that being sick of small-pox at a hotel does not ren- 
der one a nuisance subject to "removal." Jenner- 
ally this doctrine will be approved. 

But a person is indictable for " unlawfully and 
injuriously carrying a child infected with amall- 
along the pubhc highway." Rex v. Ventandileo 
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M. and S. 73). This must be on the gronnd that 
it is unlawful to set a nnisance on foot. 

What would the gentle author of "The Village 
Blacksmith" say, if he knew that it had been 
deemed necessary to decide that a court of chancery 
would not restrain the erection of a blacksmith's 
shop in a small village, on the averment that it 
would be a nuisance from the danger of Are which 
it would create? But this was done in Ray v. 
Lynes (10 Ala. 63). It is quite possible that the 
chancellor's judgment was intlaenced by his recol- 
lection of the picture drawn by the poetr 

" And children, coming Lome from Bcliool, 

Look in at tliB open dour; 
They love to see Ihe Uamiiig forge. 

And hear tlie bellowa roar, 
And catch the burning apartts that tty 

Like chaff from the threaliing floor." 

And the poet, in return, would say: 

Thanks, thanks to thee, ray worthy judg«, 

For the lesson thou hast taught ; 
In no contempt of poesy 

Are your deciaiona wrought ; 
At length I find one lawyer 

Who's not anuisBnce thought 
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The metamorphoais whieli marriage works upoa 
woman is one of the funniest phases of the law, I 
speak of the common law, unaffected by any of the 
recent statutes which have wrought such radical 
changes in the marital relations. The discontented 
ladies who deliver public lectures do not see much 
fun in this. To them, the process by which, contrary 
to the operations of nature, the beautiful butterfly 
of the single woman degenerates into the grub of the 
wife is a hideous reality. But to me there is some- 
thingjneffably funnyaboutit. Aman will sigh and 
fawn around a woman for a term of years, celebrate 
her unparalleled virtues and wisdom in bad verseB, 
lose flesh and spirit if she frowns, kneel to her as the 
Hindoo to Ms idol, and grovel in utter abasement 
before her conceded superiority; aud then, when 
he is permitted to put the wedding ring on her finger, 
as if by magic change, she grows imbecile and idiotic, 
unable to act and judge for herself ; loses her right to 
control her property or earnings, and becomes, like 
an infant, utterly irresponsible for every thing she 
may have said or done. No, not every thing; if she 
has done any thing worthy of prison or hanging, the 
law deems her of sufficient mental capacity to an- 
swer for that, but adjudges the husband the vioa* 
rioua sufferer for every thing else. What a fall from 
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It would seem that some commentator during all 
these ages would have been struck by the absurdity 
of this state of affairs. But, as to one in a dream, 
the most ridiculous occurrences seem consistent and 
natural, so among the law-writers this phase of law 
has never, until very recently, excited any auvprlse, 
but has bben spoken of as graTcIy as the monks of 
the middle ages narrated the legends of the church. 
In regard to this miraculoas metamorphosis, how- 
ever, Byron, in a new edition about to be issued by 
Mrs. Stowe, with adaptations for fara.ily reading, 
will probably cause Chiide Harold to observe; 

riie tune ia changed ; nad such a cliange I oh law 

And legieltttorB, je are wcindnms atrong I 
And uglj in tout Btreug:tli an was the jaw 
n Iiauda of Sampson ; far along 
I E'rom page to page, tbe alieep-clad bookH among, 

Sticks the huge blander; not In lonely bravery, 
r Bat every sage repeats the hardy wrong; 

And only Sehouler eomnieiits on the kaavBry 
Of Coke & Co. 'a belief iu woman's Blftvery. 

■ But, funniest of all, the husband does not seem 
conscious of tlie degeneracy of his idol. If, on the 
morning next succeeding his wedding night, he 
ebonld End his blonde bride converted into a black- 
amoor, we can imagine that he would let the world 
hear of it. But to discover tlmt the partner of his 
bosom and the prospective mother of his children 
has, in one night, become an irresponsible and un- 
judging idiot, does not disturb his composure a 
whit. Marriage has elevated him from the attitude 
of suppliant into that of a sovereign. He is nc 
nays the Utiv, diyniur jjermoiia. Let us iimigine this 
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superior person before marriage thus addressing 
the young lady, whose golden, raven, or ruby hair 
(as the ease may be) rests confidingly on his manly i 
shoulder: "My heart's adored, I know the law seta I 
me a hard task, hut, for your sweet sake, I do not I 
shrink, Your property will become mine, it is ' 
true, and you will he dependent on my bounty for 
every penny that Suds its way into your purse; if 
you make any money by embroidery, or music lea- 
sons, or keeping boarders, that, too, will be mine^ 
and if any of your relatives should hereafter v " 
you any thing, I shall be forced to confiscate that" 
also. But just see, my only love, what a price I 
must pay for these insignificant privileges. As you 
have had a rich and indulgent father, of course yon 
have contracted numerous debts; these I must can- 
cel. You know, my sweet, you have a violent tem- 
per and enormous muscular power, and have been 
guilty of a great many sianders and assaults and 
batteries; after we ai-e married, I may be mulcted 
in damages for these. Yon see what risks I run. 
1 don't know that you have ever murdered any- 
body; but if you have, the law generously permits 
me to make an exception in your favor, and allow 
1/ou instead of myself to be hanged, and I do it with 
my whole heart." By such a deelamtion the youDg 
man would probably not greatly commend himself 
to the yonng lady; and yet, if she should go to her 
legal adviser, he would instruct her that such is the 
theory of the law. And as Mark Tapley would say, 
"Isn't this jolly?" 
This idiocy of the wife is probably founded osn 
of Noy, Selden, iind those other h 
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iata who laid tlie foundations of our laws. Woy 
says: "All that a woman hath appertaincth to her 
huBband;" "The will of the wife is snbject to the 
will of tlie husband." Ami good old Selden takes 
even a more pleasant view of theae matters. He 
Kijs: '"Tis reason a man that will have a wife 
should be at the charge of her trinkets, and pay all 
the scores she sets on him. He that will keep a 
monkey, 'tis tit he should pay for the glasses he 
breaks." 

Bnt lest we should grow serious over this topic, 
and render ourselves the prey of tlie strong-minded 
of the fair sex, let us refresh ourselves with two or 
three cases illastrative of the doctrine which we 
have stated. 

The husband is civilly responsible at common 
law for the wrongs of the wife committed before 
marriage. He takes her as one buys an unwar- 
ranted horse, witii all her faults. She may prove 
kind in harness, or she may not. This doctrine is 
treated with exquisite satirical humor by Judge 
Brackenridge in Hawk v. Harvion (5 Binney, 47). 
This case decides that an action will he against 
husband and wife for slanderous words spoken by the 
wife before marriage. In respect to this class of 
cases, it must be observed that if the husband 
should die before the verdict, the wife, being re- 
stored to her state of moral responsibility, contin- 
aes alone liable. But let us listen to this funny 
judge: "It would certainly be a circumstance fa- 
vorable to the eutei'ing into the marriage state, and 
'a consummation devoutly to be wished,' on the 
part of females, if it aiforded them a sanctuary from 
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all by-gones of defamation, or other wrongs to soci- 
ety; * * * it might facilitate the leading 
the altar, in a case where a young lady had indulged 
herself more freely than was Btrietly justifiahle in a 
conversation, or had transgressed the grounds of a 
inolliier mantis impomii, and committed an aasanlt 
and hattery. "It is impossible for me to say that 
on espousal a damsel is not taken with all !ier glan- 
ders on her head, and all her trespasses, and that 
the baron is not answerable." "Nor do I know 
that it can well lie in the mouth of the baron to 
complain, since he cannot but he considered as & 
party to the act of her withdrawing on her part, 
and the taking shelter under the marriage state; 
more especially in the action on the case for b 
breach of promise of marriage; because the success- 
ful lover cannot but be considered as a pai-ty to the 
fwdifragium ; for it cannot but be presumed that 
but for him there would have been no jilting." 
"In all affairs of human life, the sweet and the 
sour must be taken together; qui seniit commoduntf 
seniire debet ei onus. According to the marriage 
ceremouy, she must be taken for better or worse; 
though I will not say that in drawing np the form 
there was a reference to this principle of law; but 
the words are broad enough to comprehend it, and 
it would look like a subtilty to explain away and 
exempt it. But the notion of marrying a lady in 
her shift, free from incumbrauceB, may be set down 
among vulgar errors. The law being settled on 
this head, if there was any doubt of it before, it 
may lead to greater caution, and put the inexpft- 
rienced upon inquiry as to the conduct of the 
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moraia before the nuptials; and may lead the female 
to a single attention to her moraia, as wrongs and 
breaches of the peace may prevent her matrimony. 
It is true, the husband may with more propriety 
call her his dear wife, if some of tlie draw-backs 
shonld come upon him, and witli a Siife conscience 
he may use the term as an equivoque, even if Lis af- 
fections should not ho the strongest after maniage. 
By the common law, also, it is allowable to give due 
chastisement, which, I take it, may extend to what 
was done before marriage aa well as after, and to 
take personal satisfaction; though on this head I 
will not nndertake to be aa clear aa I am on the 
principal point." 

(This case is so irresistibly humorous that Mr. 
Schouler, it seems, deemed it unworthy of insertion 
in a serious law book, and omitted it from his ex- 
cellent work on the "Domestic Eelations,") 

Tiie law recognizes the inability of the wife to 
judge of what is best for herself to eat and drink, 
and will punish, by damages awai-ded to the hus- 
band, any one who takes advantage of her idiocy in 
this respect. This principle is well illustrated in 
the case of Hoard v. J'eck (5l> Barb. 302), in which 
it was held that an action can be maintained by a 
husband against a druggist to recover damages for 
Belling to the plaintiS's wife, secretly, from day to 
day large quantities of laudanum to be used by her 
as a beverage, and which are so used by her to the 
defendant's knowledge, without the knowledge or 
consent of the husband; the defendant well know- 
ing that the siime was injuring and impairing her 
health, and coaeealiiig the faut of such sales and 
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the use thereof from the plaintiff; in consequence 
of which use by her the wife became aick and ema- 
ciated, and her mind was aflected, so that she was 
unable to perform her duties as such wife, aod her 
affections became alienated from her husband, and ' 
he lost her society, and was compelled to exp 
diTers enms of money in medical and other attend- 
ance upon her. This is truly a righteons decision. 
Let the apothecaries look ont for themselves. If 
this cause is sustained, 

■■ Not poppy, nor mandragora. 
Nor all tbe drowsy syrupa of the world, 
Can ever med'cine them to that sweet sleep 
Which yesterday they ()wned." 

Next, we shall come down on them for sellings I 
our wives patent medicines and female speei:* 
Then we shall extend the doctrine as against other j 
trades and occupations. The corset-maker shall ' 
suffer, and the shoemaker who puts small heels on | 
our wives' boots. In those States where lotteries 
are lawful, let the lottery dealers beware of Belling ' 
too many tickets to married women. I am by no 
means certain that the doctrine may not be reaaoD- 
ably invoked against revival preachers, who drive 
weak women mad by powerful discourses, and against 
the advocates of woman's rights, who alienate onr i 
wives' affections from as by holding up the glitter- [ 
ing prospect of the ballot. What, then, shall i 
say of that wretched Judge Morgan, who dissentsd ■ 
fi'om the opinion of the majority in this case? Sa ] 
said: "The defendant was guilty of violating no J 
law in selling her the opium." "The wife was J 




THE IDIOCY OF MARBIEI) WOilEK". 161 

UDder no legiil restraint, nor coald slie be pnt under 
any legal restraint, not to nee opium. If there waa 
any way known to the law to enforce the social and 
moral obligations which the husband owes to the 
wife, or the wife to her husband, in respect to the 
nao of hurtful stimulants, there would bo more oc- 
casion for wiTes to restrain their husbands, than 
(or husbands to invoke the aid of the law to restrain 
their wives." "A wife nas no legal control over 
her husband, nor has he any legal control over his 
wife if she chooses to indulge in the improper nae 
of opium," "The plaintiff's wife was respousible 
to no human tribunal for her conduct." "There is 
in this country, whore the ancient chivalry never lit- 
erally prevailed, an increasing tendency in the law 
to look upon a woman as a being possessed of a hu- 
man soul, like man, and accountable like him to a 
higher power," "The wrong in this case, if it 
could be regarded as a legal wrong, was committed by 
the wife of the plaintiff, aud uot by the defendant." 
And various other unfeeling remarks quite at va- 
riance with the sentimental and imaginative morality 
of his brethren. To be sure, it is difficult to see how 
an action will lie for depriving the husband of that 
which, under our laws, he is no longer entitled to 
demand against his wife's will, viz. : his wife's soci- 
ety and services; but, probably the gist of the ac- 
tion was the ' ' emaciation. " I know of no law justi- 
fying any one in depriving the husband of his due 
proportion of coujugal avoirdupois. The scales of 
justice cannot be put to better use than in ascer- 
taining the amount of the husband's loss in this re- 
gard, and the verdict should be regulated by the 
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degree of coqroreal depletion- But let Judge Mor- I 
gan bewai'e. lie may be a very good man as judgeB J 
go, but if he ])er8ista in uttering such absurd and I 
revolutionary sentiments as the abore, it is poseiblet 
that he may disappear like that gentleman of the ] 
game name, who incurred the hostility of the ma- ^ 
Bong a generation ago. 

But it seems that the law does not recognize the ' 
maxim, " what is sauce for the goose is sauoe for 
the gander." The husband has iiu action against 
third persona for depriving him of his wife's society 
and services, but the wife has no corresponding 
action. If a ivife has a drunken husband who beats . 
her, and whom slie supports, and slie, by the aid of ■ 
a "true apothecary," seeks to drown her sorrows in 
opium, the husband has an action against the apoth- J 
ecary therefor; but t]ie wife, at common law, has I 
no action against the rumseller who debauches her 1 
husband and deprives her of his " society and sbp- I 
vices." 

This doctrine is capable of further extension. I 
Admitting that the wife has no legal claim to the' J 
husband's society or services, still, the husband, t 
we have seen, is civilly responsible fur his wife**.! 
debts contracted and wrongs committed before mar- 1 
riage. TJie wife has a right to rely, in forming her^ 
matrimonial schemes, on this responsibility. Ha«l 
she not, therefore, an action against any one wha I 
impairs it— ought she not to have, I mean? Let 1 
us imagine a case: Jane owes a debt; she marries 1 
John; the creditor sues them both; ou account oil 
this trouble, John falls into dissipated courses at a 1 
neighboring tavern, and pending the action he dies 1 
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ot delirium IremeTtsj Jane ia now alone liable; 
judgment proceeds against her, and she has to pay 
it. Now, had it not been for that tavern-keeper, 
John would not have got drank, nor died pending 
the action, but judgment would have been enforced 
against his property. Jane has thus suffered a pe- 
cnniaiy wrong at the hands of the tayern -keeper, 
Ought she not to have an action against him? De- 
cidedly she ought, if this opium case is to be sus- 
tained, on the principles of matrimonial comity. 
It has been argued that it is a mercy to persons 
aocnscd of crimes to prohibit them from testifjing 
on their own behalf ; for if they cannot testify, 
they cannot hurt tbemaelvea. The same tender- 
ness would prohibit the Californian miners from 
carrying rifles to keep off the bears, lest now and 
then they might kill themselves with their own 
weapons. On a like principle, it must be admitted 
that the idiocy of maiTied women ia frequently 
beneScial to them; as, for instance, in those cases 
of criminal accusation whei-e the law presumes that 
they acted under compulsion of the husband. This 
reasoning, however, would apply all the more 
strongly to them, if they were judicially declared 
incompetent, and placed under the charge of custo- 
dians. And yet, perhaps, it would hardly be desira- 
ble to do this. The point is full of diiticulty. A 
case illustrating the principle spoken of is People v. 
Totennend (3 Hill, 483), which held that a married 
woman does not know enough to commit a nuiaanoo 
on her own land. " During coverture, the husband 
has the control of the wife's estate, and if he creates 
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a nuisance on her land, she cannot be made to an- ] 
swer criminally for the offense." 

Wo see, then, how tender and considerate the 
common law is toward married women. It reg 
them as adult babies. How foolish of the women • 
to ask to be emancipated from this state of pleasant i 
irresponsibility I ■ No doubt, aftft a few more years' 
experience of the married women's acts so much in J 
vogue, our wives will be coming back and beseech- 
ing to be re-instated in their happy thraldom, juat.l 
as the Bonthem bondmen, who, during the days of 'I 
negro slavery in this country, were emancipated by I 
the mistaken kindness of their masters, were cer- { 
tain to return in a little wl;ile begging for the cat- , 
o'-nine tails and pickle. And how gi-atefnl wives i 
ought to feel toward their husbands at common law, 
and how sorry when they are gone! I dare say they , 
do, and that if wc would allow them, there would I 
be a general rush on the part of widows to immo- , 
late themselves on the funeral pyres of their de- 
ceased lords. How wicked, then, of Mr. Schonler, 
in speaking of the common-law obligation of wid- 
ows to bury thoirdeceased husbands, to say: "Why, 
it may be asked, should a woman answer for the in- 
digence of one whose lawful privilege it was to, | 
strip her of her own means of support?" Nor can j 
we understand the court in Chappie v. Cooper (18 i 
M. and W. 252), when, in speaking of the same ob- ( 
ligation, they put it on the ground that tie burial J 
is "a benefit and comfort to herself." Surely, 
they cannot mean to insinuate that a common-law j 
wife would take pleasure in attending the funeral , 
of herhusbandl 
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There is no reading more humorons than the 

reports of the ecclesiaatical cases, as given in the 

jolumns of the London Law Journal reports by 

plose facetious gentlemen, George Henry Cooper 

nd George Callaghan, Efiquires, barnaters at law. 

we have nothing like them among oui'selves, owing 

the infidel separation of church from state, which 

ftreyails to some extent in tliis country. Let it not 

I understood, however, that we are without the 

lessings of ecclesiastical councils. We have them, 

nit they are a law unto themselves, and our law 

feurts are forced to get on as well as they can with- 

yat the presence or countenance of the clergy. 

^rhaps our immunity is not to be regretted, for of 

1 the assemblies of mankind upon the face of the 

Wth, from the earliest days down to the present 

me, the most reckless and disregardful of the laws 

{ God and man is an assembly of clergymen. An 

Bembly of women is conservative in comparison, 

lEven a moot court of Bchool boys has more regard 

r the rules of evidence. 
r The recent advent of ritualism in the English 
^tirch has given rise to considerable interference 
0. the part of the ecclesiastical courts, and I am not 
I but that it has demonstrated the utility of 
ich institutions. It is certain that a court of law 
knnot be imposed on by such evasions as would. 
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succeed in jt clerical court ; and it is controlled byl 
legal rules of evidence and iutei-pretation. Coi 
qaeutly those Euglish clergymen who have lately J 
gone into the millinery business, and have been.f 
evincing an undue fondness for the ways of the J 
scarlet woman, are having a hard time of it before- 1 
the Lord High Chancellor and those other lords , 
vvho constitute the privy council, to say nothing of 
the clear and inexorable logic of Dr. Phillimore, 
dean of the court of arches. 

The Eeverend Alexander Heriot Maclconoeliie, 
clerk in holy orders in the church of England, and j 
incumbent of the parish of St. Albans, seems to be 
a tougii cnstomei'. He was charged by a round- 
head fellow, named John Martin, with having, dnr-'J 
ing the prayer of consecration in the order of the j 
administration of the holy communion, knelt or ■ 
prostTited himself before tiie eonseeratcd elements, 
and also, with using lighted candles on the com- i 
muiiion table during the celebration of the holy J 
communion, when such candles were not needed for ' 
tlie purpose of giving light ; also, with etevatiiig j 
the paten and the cup above his head, with using- J 
incense, and with mixing water with the wine. | 
The court below "monished" him in respect of all ^ 
these enormities, save the kneeling and the candles^. { 
but declined to give costs. 37 L. J. H. {N. S.) Eo, j 
Cae. 17. Pi-om the refusals to monish, the puritan | 
Martin appealed to the privy council, mainly, it i 
to be suspected, on the question of costs. The re-*! 
port of the decision on the appeal is full of goodi] 
reading. 38 L. J, G. {N. S.) Ee. Gas. 1. Th«^ 
court hold, first, tJiat the priest is intended 
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the rubric to continue in one position during the 
prayer of consecration, and not to change from 
standing to kneeling, or vice versa ; and that he is 
intended to stand and not kneel. Second, that tlie 
candles, as a ceremony, are unlawful, having been 
abrogated. Thirdly, that the lighted candles are 
not ornaments, within the meaning of the rubric. 
Counsel straggled hai-d for the candles, claiming 
that they bad been used ever since the year 1100, 
bat the court held the doctrine of ancient lights In- 
applicable to the case. And their lordships, with 
dae regard to the dignity of the law, advised 
Her Majesty that the clergyman should pay the 
round -head's costs. 

One would suppose tbat the Reverend Alexander 
Heriot Mackonocbie was now pretty stringently tied 
up, but '■ for ways that are dark and for tricks 
that are vain," this particular clergyman is "pecu- 
liar." He ceased to " elevate the elements above 
hia head," but mei-ely elevated them as high as his 
head ; ho put out the candles just before eommu- 
nion, still allowing them to stand ; and instead of 
kneeling, he bent one knee, oceasionallj touching 
the ground with it. The hard-headed Mr, Martin 
followed him up, and moved the privy coimcil to 
enforce obedience to their monition. 39 L. J. R. 
(N. S.) Ec. Oas. 11. Tlie ingenious reverend gen- 
tleman made a very pretty argument, iu person, in 
his own defense, which deserves reliearsing, as to 
the kneeling, at least. He says: "It is defined in 
Bailey's Dictionary, 'to bear oneself upon the 
knees.' I maintain, as regards the charge of kneel- 
ing, that kneeling is a distinct posture. The body 
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must rest upon the knees. It ia true, Dr. Johnson j 
gives a different definition, but all his four es 
plea fall within Bailey's definition; ' to perform the 1 
act of genuflexion,' ' to bend the knee.' 

' 'When tlion doBt aak my blessing-, I'll kneel down, 
And ask of tlise forgiveneHs.' — King Lear. 

'Ere I was risen from the place that aliBwed 
My duly, k net ling,' etc.— Jfiid. 

'A certain man kneeling down.' Matt, xvii, 14, . 
'At the name of Jeeua every knee should how.' J 
Phil, ii, 10. Bowing the knee is a distinct act 3 
from kneeling. Bishop Taylor says, ' Ab sooa 
as you are dressed kneel down.' Guide to Devo- 
tion. In ever? instance iu the prayer book,. , 
'kneeling' is used to express the going upon the . 
kneea. Two things are necessary to a kneeling, | 
first, that the body should rest upon the knees; sec- 1 
ondly. that it should be for an appreciable time." 
He did not claim that his gennflexions were the re- 
sult of any weakness in the knees, but boldly said, J 
" I bend the knee as an act of reTereuce." This, of I 
course, put the matter beyond any doubt, and in J 
respect to the kneeling, the court held that bis pe- I 
culiar evasion left him bjit one leg to stand on ii 
physics, and none at all in law, and moniahed him 
not to do so any more. In respect to the candles, 
they expressed their disapprobation of the trick, 
but held that the reverend blower-oiit was techni- 
cally within the monition. As to the elevation of 
the elements, the same may be said, the court hold- 
ing that the point was not properly before the court, 
but declared that they should hold, if it ever be- 
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came proper for them to do so, that " any elevatiou, 
as distinguished from the raising from the table," 
is unlawful. One would suppose that, having cor- 
nered him on the charge of kneeling the court 
would have shown some respect for their own de- 
crees by puniBhiog the infringement, but this cleii- 
cal flea was not so easily caught. He had, like the 
prudent man, foreseen the evil, and hidden himifelf 
behind au affidavit that "he had never intention- 
ally or advisedly, in any respect, disobeyed or oanc- 
tioned any practices contrai'y to the provisions of 
the monition ; " i. e., he supposed he had snccess- 
fnlly evaded them. Their lordships thought them- 
selves bound, as christian gentlemen and lawyers, 
to give the affiant the benefit of this christian-like 
and gentleman -like, if not lawyer-hke, affidavit, 
and so declined to punish him further than "to 
mark their disapjirobation of such a course of pro- 
ceeding '■ — to wit, the kneeling ^" by directing that 
he should pay the costs of the present application;" 
which, after all, I dai'e say, is no light punishment 
in England. This ingenious clergyman, who thought 
to evade the decree of the court against kneeling by 
bending one knee only, should have remembered the 
fate of " Peeping Tom," of Coventry, that 

"one low cburi, compact of thauXless eartb, 
The faliil by.wurd of all years to come," 

■who, when Lady Qodiva was riding by, "clothed 
on with chastity," risked one eye at an augur hole, 
and whose 

" «y<«, before they Iiad their will, 

Were shriveled into darkneea in liie Lead, 

And dropl before liira." 
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Bnt if he had poaseseed that acquaintance witkl 
the scriptures which I have (through the medium, V 
in this instance, of Webster's Unabridged Diction-' 1 
ary), he would, on leaving the presence of this ty- T 
rannical court, have liurled at them this partingj 
text: " And he kneeled down and cried with a loa^a 
voice. Lord, lay not this Bin to their charge." Acta^g 
vii, 60. 

But we have not yet done with this reverend cav-i 
iler. In November, 1870, the privy council were \ 
invoked to pnnish him for fresh disobedience to the • 
monition, iu respect to pTOstration and elc 
the paten and cup. It was alleged and admitted j 
that he had removed the wafer bread from the \ 
paten, and elevated the bread, instead of the paten; 
and it appeared that the upper part of the cup was J 
elevated above the head. The accused claimed'J 
that the elevation was accidental and unintentional; 
but as he admitted that he had carefully scanned 
the monition with the determination to jield only a 
literal obedience to its precise terms, the court held 
that he must suffer for even a literal violation, on 
the principle that they that take the sword shall 
perish by the sword. The accused, also, having; ' 
met with such bad fortune in his genuflexions, noti- I 
fied his curates that he intended thenceforth to bow I 
without bending the knee, at that part of the prayer 
of consecration where he had formerly knelt, and . j 
BO, instead of kneeling, be made a low bow, and re- I 
mained in that position several seconds. This the.l 
court held to be an unlawful prostration of the- 4 
body. He was amerced in costs, and suspended 
from office for three montJis, and lliiis left with 
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nothing to hold up but his hands, and with full lib- 
erty to bow his liead if he had any shame left. 

In January, 1870, "the ofHce of the judge was 
promoted " — whatever they may be — " by tlie bish- 
op of Winchester against the Rev. Richard liooker 
Edward Wix, vicar of St Michael and All Angels, 
Swanmore, in the Isle of AViglit." The vicar was 
charged with ecclesiastical offenses, namely, with 
having caused two lighted candles to be held on 
either side of the priest, while reading the gospels, 
and witli having lighted candles on the communion 
table, or on a ledge or shelf immediately above it, 
having the appearance of being affixed to and form- 
ing part of it, during the celebration of the holy 
communion, at times when they were not needed 
for light; also, with using incense, etc., etc. In 
r^peot to the first charge, the vicar admitted and 
defended the practice, but the court held it unlaw- 
ful, and "monished" him. In regai-d to the sec- 
ond charge, Wix becomes a dangerous rival to 
Mackonochie, in the science of evasion, for al- 
though he admits the lighted candles, yet ho says 
they were not on the communion table, on the ledge 
or shelf behind it, but on a separate table, called a 
re-table, not appearing to form a part of the com- 
munion table. 1 think, on the whole, he ia rather 
superior to Mackonochie, for the latter had to put 
his candles out just before communion, but Wix de- 
fiantly kept his burning by means of the convenient 
re-table. But it appealing in evidence that tha 
re-table was placed directly behind the holy table, 
and had a shelf or ledge, which looked like a mim- 
tel-piece over the holy table, the court held that 
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this wonld not answer, and so the court orderei 
Wis snafEed ont. As to the incenee Wix claimed 
that the censing was done only during the interval 
between morning prayers and communion, accom- 
panied by processions and tinkling of bells, and that 
the censing was not within the prohibition of the 
law, because it was not done during any serrice. 
But the court thought there was no sense in this ar- 
gument; Wix might as well claim that a slice of 
ham is no part of a sandwich, because it is between 
two slices of bread; and he was moniebed against 
this practice also, and condemned to pay costs, 
which last probably incensed him most thoroughly. 
39 L. J. R. (N. S.)Ec. Caa. 25. 

In the same report, at page 28, is found the case 
of ElphinstoriB v. Furchas, in which the matters of 
veatments, mixing water with the wine, administer- 
ing the bread in form of wafers, etti., were gravely 
and elaborately considered. The defendant did not 
appear, and so the plaintiff, who was a colonel in 
the army, had a, clear field. After eleven pages of 
discussion and examination, Dr. Phillimore con- 
clndes that Mr. Pnrchas might wear all the regalia 
which he was accused of wearing, except "a cope 
at morning or at evening prayer; also, with patches, 
called apparel; tippets of a circular form; stoles of 
any kind whatsoever, whether biact, white or col- 
ored, and worn I'n any manner; dalmatics and mani- 
ples." The "biretta" or cap appeared to the doc- 
tor "as innocent an ornament as a hat or a wig, or 
as a velvet cup. " Processions and incense were pro- 
nounced illegal. Blessing the candles was forbid- 
den. So, as to annonncing "a mortuary celebra- 
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tion for the repose of a sister," and intei-polating a 
prayer for the reat of her soul. Wafers were not dis- 
ap]5i-oved of, nor was mixing water with tlie wine, so 
long as it was not done at the time of the celebration. 
Placing on the holy table a veiled crucifis, and unveil- 
ing it and bowing, and doing reverence to it, was 
deemed objectionable. But liowera on the holy ta- 
ble were approved. It was held, for the sake of 
protestantism and good manners, that the priest 
must not turn hia back on his people, except dur- 
ing proper prayers. It only remains to remark, 
that placing a Sgure of the infant Saviour, with two 
lilies on either aide, and a stnffed dove, in a flying 
attitude, over the credence and the holy table, re- 
apeetiveiy, was reprehended. All this occupies 
twenty-five double-columned pages of the report. 
But on appeal, all the " euchariBtic vestments," in- 
cluding the innocent "biretta," were held unlaw- 
ful, and the clergy were resti-icted to the poverty of 
cope and surplice ; the use of the mixed cbalice and 
wafer bread was also pronounced illegal. 

So niuuh for rites and ceremonies. But when 
we come to the efforts of the courts to keep the rit- 
ualists straight in doctrinal matters, we ai'e lost in 
amaze. Take the case of Sheppard v. Bennett, tot 
instance. 39 L. J. R. (N. S.) Ee. Cas. 68. The 
charge was, that the defendant inculcated the doc- 
trine of the visible presence of our Lord in the 
elements, and the adoration of the elements 
themselves. The language used was; "I my- 
seli adore and teach the people to adore Christ, 
present in the sacrament, under the form of bread 
and wine, believing that under their veil is the 
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sacred body and b]ood of my Lord and Saviour Jesna 
Christ." The language at first was, "to adore the 
consecrated elements, believing Christ to be in them," 
but this WHS corrected as above. TJie court held^ 
that this amended language does not necessarily im- 
ply a belief in the actual presence, and an adora- 
tion of the elements themselves. The words by 
which it is preceded, however, would seem to ren- 
der this judgment extremely charitable, to say the 
least: "lam one of those who burn lighted can- 
dles at the altar in the day-time; who use incense 
at the holy sacrifice; who use the eucharistic vest- 
ments; who elevate the blessed sacrament." 

If, after believing and doing so much, he does 
not believe what he is accused of, he mast he re- 
markable. If a man should tell us, " I am copper- 
colored; I go nearly bare and paint my body, and 
wear rings in my lips and nose; I live in a wigwam; 
I sail in a birch bark canoo; my weapons are bow 
and arrow, knife and ciuh; I am in the habit of 
scalping my enemies, and of getting intoxicated on 
whisky; but I am not an Indian," the natural in- 
quiry would be, What are you, then? And if yon 
should believe him, for the reason that a great 
many other Indian disclaimants had told you thft 
same story, you would use exactly the reasoninff 
that Dr. Phillimore uses to arrive at his conclusion, 
at the and of fifty-three pages of fine print, in dou- 
ble columns. Peter, the patron saint of all thew. 
credulous theologians, persisted in denying Ms Mas- 
ter, although his "speech bewrayed him," The 
learned Doctor hopes that nothing that he has said' 
may yet further tend to 
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He says he does not sit "us » critic of style, or an 
arbiter of taste, or a censor of logic," and has "not 
to try Mr. Bennett for careless lungnage, for feeble 
reasoning, ov anperficial knowledge." And he con- 
cludes that Bennett is saved from harm by the fact, 
that, in senteiicing him, he should be passing sen- 
tence "upon a long roll of illustnons diTines who 
have adorned our universities and fought the good 
fight of oui* church, from Ridley to Keble; from 
the divine whose martyrdom the cross of Oxford 
commemorates, to the divine in whose honor that 
nniversity has just founded her last college." And 
he showed hia leaning toward freedom of religious 
opinion by making no oi-der as to costs. I mnst do 
the doctor the justice to say that he does not seem 
to regret hia enforced decision, and even cites the 
decision of the privy council, that the words "ever- 
lasting fire" might be treated by a clergyman as 
not denoting the eternity of punishment. 

But the humor of thu matter consists iu the 
necessity of having a court to adjudge what relig- 
ious opinions a man may or may not teach, and 
what rites and ceremonies he may or may not ob- 
Berve. Of course it is the theory of government 
that renders this necessary, hut the hnmor of It is 
none the leas apparent on that account. If our 
clergymen take leave of their senses, we soon find a 
way to restore their wits — we cut off their tempo- 
ral supplies. If we disagree with o«)- clergyman, 
we don't let him turn us out — we turn him out. 
Our theory is that the clergy and the Sabbath are 
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made for man, not man for the clergy and the Sab- 
bath. All judicial inqiiiriea into one's religions 
opinions and ceremonial preferences strike ns oddly. 
We do not see, of course, whythe Ijord High Chan- 
cellor should not be jnst as well invoked, at 
complaint of the Royal Geogi'aphieal Society, 
mouish a man against saying and publishing that 
the world is flat, or, at the instance of Mr. Fronde, 
to warn a rival historian against pretending that 
Heniy VIII was not a conjugal saint. In short, af- 
fairs proceed in this country upon the principle of 
the menagerie keeper, who, when asked whether a 
certain animal was a monkey or a baboon, replied: 
"Whichever you please — you pays your money, 
and you takes your choice." But in England yoa 
pay your money and have no choice. 
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One of the moat fertile subjects of conversation 
in the comraercia! world is the rascality of hiwyers. 
To hear the unanimous opinion of tradesmen one 
would infer that, among the latter, at least, there 
is no such thing aa cheating one another; that 
such is the purity of the atmosphere of trade, that 
no merchant ever contrives to flleh away another's 
customers, and that one's ownership of his own is 
universally respected. In spite of the bad odor in 
which we are held by the mercantile world, we do 
not remember of ever hearing ourselves accused of 
stealing one another's signs, or forging one an- 
other's handwriting, or resorting to any other mean 
device to get business that does not belong to us, 
I feiir that ho mach cannot be said of our critics. 
Here is an entire branch of the law devoted to the 
subject of the protection of merchants against the 
piracy of their fellows. One merchant imitates the 
peculiar commodity or invention of another; the 
law says he must not do this, and gives the latter 
the privilege of affixing a peculiar mark upon it to 
denote his proprietorship; the other then steals the 
mark, too, and the law then punishes the latter in- 
fraction. All this not only furnishes inevitable em- 
ployment to those unprincipled lawyers, of whom 
we started ont to speak, but gives rise to a vast 
amount of metaphysical and ahstrose law-learning- 
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Out of this I propose to extract any alleTiatingJ 
phases of humor that may not be altogether patent,. f 
although the subject of iuveBtigation may be. 

The poets have differed in their estimates of the J 
importance of a name. Oue asks, "What's i 
name? that which we call a rose by any other ni 
would smell as sweet;" and another talks about 
"the magic of a name." But the experience of 
practical men has demonstrated that Campbell Ib 
right. The success of a book, a play, a commod- 
ity, is very dependent upou its name, and the suc- 
cess of men themselves is frequently hindered by ! 
a ridiculous or common-place name. The only j 
man with a common name who ever achieved fame, j 
according to our recollection, was John Brown, and * 
even he would not, had it not been for the fortu- 
nate circumstances of his failing in his enterprise \ 
and being hanged. The modera novelists hav* J 
recognized " the magic of a name," and have namedk-l 
their offspring in a way to escite curiosity and sup* J 
mise. JFreqiiently their productions are named 
withoiit any I'egard to appropriateness. Thn^*J 
"Cometh up as a Floivor," so suggestive of th( 
frailty of human existence, and which has accord-'! 
iugly been bought by all the pious persons to the J 
land, turns out to be a very nasty tale of attempted! 1 
seduction. " Kuskio on Types," it is said, W8B>J 
once in(|nired far by a printer, and John Hill Bur-. J 
ton tells a story of a 8hee])-hi-eeder who went to B'l 
hardware store to buy a "hydraulic ram"fortll( 
improvement of hia flock. But I am straying frott'J 
my subject. 

It was formerly said that a trade-mark, to be en- i 
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titled to judicial proteetion, must in itself indicate 
the origin or ownership of tlie article to which it 
belongs. This idea has been very materially modi- 
fied by modem decisions. The rnle is well stated 
by Lord Langdale in Perry v. TruefiU (6 Beav. 
56): "A man may mark his own manufacture, 
either by his name or by using for the purpose any 
symbol or emblem, however unmeaning in itself; 
and if such symbol or emblem comes by use to be 
recognized in trade as the mark of the goods of a 
peculiar person, no other trader has a right to 
stamp it upon his goods of a similar description." 
As an illustration, the words " Congress water " do 
not indicate either origin or ownership, for the 
water is a natural product, and no one would, for a 
moment, conceive our members of Congress as hav- 
ing any interest in such a subject; and yet the 
phrase has been held a valid trade-mark. So much 
the law concedes to a natural beverage described by 
a "fancy name." But artificial beverages are 
viewed with less complacency, and "Schiedam 
Schnapps " may be made and sold by any one. So 
it was held in Wolfe v. Burke {1 Lans. lol), and 
although Mr, Wolfe was the firat to inti'oduce this 
delicate article of alcoholic stimulant to tlie Ameri- 
can palate, yet any one may keep the wolf from his 
door by manufacturing and vending it. 

It is a well-settled principle that a colorable imi- 
tation of one's trade-mark or designation will be 
restrained by a court of equity. This received ex- 
emplification in the case of Christy v. Murphy (12 
How. 77). The plaintiff organized and established, 
in 1642, a band of perfoi-mers of negro minatrelay. 
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and named it aEter himself, " Ctriaty's Minstrels. " j 
He was the first who established this species of en- 
tertainments. When he commenced it he incnrred.l 
some expenditure of time, labor and money, and' I 
continued it successfully until 1854, when he sua- I 
peuded it and went to California. In his absi 
the defendants, most of whom had been employed 
by him in his band as performers for hire, assumed 
the style and namo of "Christy's Minstrels," The 
plaintiff, desiring to reinstate his own band under 
tiiat name, prayed an injunction against this eon- 
duct of the defendants, and it was granted. Judge ' 
Gierke, who gave the opinion of the court, and who i 
seems a wise and merry Gierke, such as would hava I 
rejoiced the heart of Chaucer, utters some very sen- ■ 
Bible legal, hygienic and ethical obsei-vations. He J 
says: "'Man does not live by bread alone;' theij 
complete enjoyment, even of his physical existei 
does not depend upon mere food or raiment or 
other material substance, but upon the exercise of ■ 
the various and numerous moral and mental facul- 
ties with which God haa endowed us. It may be a8 
necessary to laugh as to eat; and I am persuaded, ■ 
if people would eat less and lauf/h more, that their I 
moral as well as physical well-being would be mate- J 
rially improved. The gravest of poets sings: 

' The love of pleaBure is mao'e eldest born ; 
WJEdoiu, lier younger aiater, tliougli more grave 
Was meant to miaiater, and not to mar 
Imperittl pleasure, queen of human hearts.' " 

And the judge concludes that the entertaiment af- 
forded by Mr. Christy deserves the protection of 
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the court against frandulent imitatioiis, and that, in 
the use of liia name, the defendant must " keep dark." 
Can a picture become a trade-mark? It was 
doubted by the Supreme Court of California in 
Falkiiiburgh v. Lucy (35 Cal 62). Judge San- 
dei'soD, in that case, shows a keen sense of the 
humorous in his description of the picture in 
question. He says: "The plaintiff's label has a 
highly-colored picture, representing a washing- 
room, with tuba, baskets, olothes-lines, etc. There 
are two tubs painted yellow, at each of vhich stands 
a female of remarkably muscular development, 
with arms uncovered, and clad in a red dress, 
which is tucked up at the sides, exposing to view a 
red petticoat with three blaek stripes running 
around it near the lower extremity. Each is appa- 
rently actively engaged iu washing, and clouds of 
steam are gracefully rolling up from the tuba, and 
dispersing along the ceiling. In the back-ground 
is extended across the room a clothes-line, upon 
which are sutspended stockings and other uuder- 
garments, which have evidently just been put to use 
in testing the cleansing prapertiea of the plaintiff's 
washing-powder. To the left of the washei-woman 
stands a lady in a yellow bonnet, red dress, green 
congress gaiters, and hoops of ample circumference; 
upon her left arm is suspended a yellow basket, 
and in her left hand is held a red parasol; while the 
other hand, which is encased in a green glove, is 
gracefully extended towaiii the nearest washerwo- 
man in an attitude of earnest entreaty. In the 
immediate foi-eground is a yellow-and-green clothes- 
basket, full of dirty linen, and a yellow-and-green 
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soap packing-box, upon which arc printed, in BmallJ 
capitals, the words 'Standard Co.'s Soap.' Each ] 
wash-tub is supported by a four-legged stool — s( 
of the legs being yellow, some red, aome green, and , 
some all three. The floor of the loom, as to color, 
13 in part of a yellowish green and m pait of .a 
greenish red, while the walls are of a grajish blue. 
This is but an imperfect description of the picture ■ 
with which the plaintiff's label is adorned The ' 
design is good, for it is eminently snggestive of the ] 
plaintiff's goods," The judge has a good eye ' 
color, it seems, and might make himself very o 
ful in writing deecriptions, for the religious newspa- ' 
pers, of the "chromos" which they are so much ia , 
the habit of offering as inducements to subscribers. 
But we have never seen why a picture may not be 1 
made as good a trade-mark as any thing else, under 
Lord Langdale's rule. 

However this may be, it wonld doubtless be con- 
ceded that an artist's or engraver's device placed 
upon a picture by way of trade-mark, would bo jiro- 
tected from imitation. Thus, the letters A, D. in. 
the form of a monogram, the well-known device of J 
Albert Durer, could not lawfully be adopted by an- 
other engraver of a different name, although he | 
should place after the letters the year of gi-ace in T 
which the work was produced, thus giving to the I 
letters, when accurately viewed, the force simply of j 
"Anno Domini." And this is the extent to whioh | 
a man can make a trade-mark of his own name.. 
Those of a different name may be restrained from. J 
assuming his name and mark, and others of thi 
Bome name from imitating his peculiar device. 
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One accurate observar has seemed to think that 
trade-marks on pictnrea to denote their subjects are 
Tery useful. Mark Twain, in ■' Innocents Abroad," 
after explaining how ]ie is able to recognize pictnrea 
of St. Mark, St. Matthew and St. Sebastian, by the 
presence of the lion, the book and the pen, and the 
arrows, respectively, goes on to remark: " When we 
see other monks, looking tranrinilly np to heaven, 
but having no trade-mark, we always ask who those 
parties are." 

It is always a familiar principle that equity will not 
lendits aid to restrain imitations of articles which are 
themselves deceptive and false in their appellation. 
Thus, in Fetridge v. Wells (13 How. 385), where 
the plaiutifE made a liquid soap, composed of palm 
oil, pot-ash, alcohol and sugar, and called it " Balm 
of Thousand Flowers," he was denied an injunction 
to restrain the defendant from doing the same 
thing. In other words, although the plaintiff came 
into conrt with so much soap, he did not come with 
"clean hands," I have seldom seen a case es- 
hibiting a judge in such a prosaic and unimaginative 
light as this, Jndge Dner actually deuied an in- 
junction on the ground that the title of the plaint- 
iff's soap was false aiidfraudulent, and induced the 
public to believe that it was concocted of many 
flofteis' He satiiieall\ calls the article a "precious 
corapunnd," and spends several pages in the severest 
judicial denunciation of the inventor. He quotes 
Webster and Johnson to show that " balm " means 
"an aromatic \egetable juice, whether extracted 
from trees, shrubs or flowers." What he would do 
to one who should call a soup ''Balm of Gileu.d,'' 
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does not appear. But bowever matter-of-fact the ^ 
judge was as to the title, lie was Bound when he 
came to criticise tlie paper of directions, which 
promised that the preparation would cure nearly ' 
every ill that flesh is heir to; and not even the ' 
genion.s pleasantry " of " the able connsel for the 
plaintiff, to whom he always listened with pleasnre, 
and not unfreqnently with instniction;" nor hie 
own concession that "it would be difficult for a 
judge of the most approved and habitual gravity to 
read this paper of directions without a smile: " nor 
his own pleasantry, that "it would seem that so 
long aa the * BaJm of Thonsand Flowers ' may be 
procured, it will be folly to grow old and a mistake 
to die," could cause him to forget his duty to re- 
fuse to aid the plaintiff in obtaining a monopoly to 
deceive the public. To show how doctors will disa- 
gree, I may cite the opinion of another judge of 
the same court upon a similar application, in re- 
spect to the very same article. Judge Hoffman 
could see no great harm in the title of the article, 
and said: " If a man should compound tallow with 
some high scent and beautiful coloring matter, and 
term it the 'Ointment of Immortality,' he has a 
right to appropriate so much of public credulity as 
he can by this designation." He also rcmarked 
that the further removed an application is from an 
accurate description of the article, the more decided 
and exclusive becomes the right to it. He cited the 
case of the " Medicated Mexican Balm," which had 
nothing in its composition peculiar to the land of 
Montezuma, and the "Chinese Liniment," whicH J 
was an utter stianger to the celestial empire. (See J 
~ " ' . Merchant, 4 Abb. 156.) Mr. Brown, in J 
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bis original and ingenious treatise on trade-marks, 
B similar ground. He saya: "We are not de- 
ceived into thinking that there ia any 'gold dust' 
in the whisky that bearB that name; or that an 
illuminating oil is verily 'Mineral Sperm Oil;' or 
that pills are I'eally 'everlasting,'" I am quite 
inclined to agree with the latter authorities, and to 
believe that the public are not so credulous as Judge 
Duer seems to thiuk. At all events, I think that 
Judge Sutherland lays down the true doctrine in 
Oomstock V. White (18 How. Pr. 431). "As to 
the public," says he, " if tliese pills are an innocent 
hnmbug, by which the parties are trying to make 
money, I doubt whether it is my duty, on these 
questions of property, of right and wrong between 
the pai'ties, to step outside of tlie case, and to 
abridge the innocent individual liberty which all 
persons must be presumed to have in common, of 
snflering themselves to be humbugged." A doc- 
trine previously enunciated in substance by Butler: 

" Doubtliaas the pleaaure is as great 
Of beiiig cheated ae to cheat." 

And by The Spectator: ** There is hardly a man in 
the world, one would think, so ignorant, as not to 
know that the ordinary quack doctors, who publish 
their gi-eat abilities in little brown billets, distrib- 
uted to all that pass by, are, to a man, imposters 
and murderers; yet such are the credulity of the 
vulgar, and the impudence of tliose professors, that 
the affair still goes on, and new promises of what 
was never done before are made every day." 

Tlie principle of Feiridge v. Wells was less dubi- 
2i 
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onaly illustratBd in Hohbs t. M-ancais (19 How,. J 
507). The plaintiff manufactured a cosmetic pow- 
der called "Meen Pan," and represented on hia 
labels that it was "patronized by Her Majesty the 
Queen," and that the plaintiff's place of biisiness 
was in London. It appearing that the article was 
really manufactured in New York, a motion for an 
injunction against the defendant's manufacture of 
a aimilar article, by the same name, was refused, the ] 
court remarking: "Her Majesty the Queen is prob- 
ably ignorant of its virtues or even of its existence." 
And again, in Fowle v. Spear (7 Penn. L. J. 176), 
the complainant applied for an injunction to re- ] 
strain the defendant from using wrappers, labels I 
and bottles resembling those used by him in hifl 1 
business of selling "Wistur's Balsam of Wild 1 
Cherry." It was claimed, by tlie complainant's J 
wrappers, that his preparation was a specific for i 
nearly every imaginable disease. This was too much - 
for the court, who observed: "It is not the office of 1 
chancery to intervene, by its summai"y process, in J 
controversies like this; ' now nosirum iantas covipo-M 
nere,'" which, being translated, I suppose mnsfea 
mean "it is not ours to decide about a nostrum." 

Ourtis V. Bryan {36 How. 33) is an entertain-J 
iug case in several particulars. Previous to 1844, 
Mrs. Charlotte N. Winslow prepared a composition j 
for children teething, which she used with s 
In that year, she gave the receipt to her sou-in-law,J 
the plaintiff, who commenced its manufacture KaS^ 

under the name of "Mrs. Win slow 's Soothiu 
Syrup," and with the approval of Mrs. W., he madm 
tbal iis trade-mark, and the article haa achieved b 



